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CHAP. L 


Of the redreſs of private wrongs, by the 
mere AQ of the Parties. 


P RIVATE wrongs, are an infringement 
or privation of the private or civil rights be- 
longing sto individuals, and are therefore 
uſually termed civil injuries; the remedies 
againſt which are ſought for in courts of 
Juſtice. But there are certain injuries which 
require a more ſpeedy remedy than can be 
had in the ordinary forms of juſtice, and in 
ſuch caſes there is allowed an extrajudicial, 
or excentrical kind of remedy ; as, 

Vol. II. B iſt, Tux 
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1ſt, Tax defence of one's ſelf, and the mu- 
tual defence of ſuch as ſtand in the relations 
of huſband and wife, parent and child, 
maſter and ſervant ; in theſe caſes, if the par- 
ty, or any of his relations, be forcibly attack- 
ed, he may repel force by force, and the 
breach of the peace ſhall fall on him who 
began the affray (1); but the reſiſtance muſt 
not exceed the bounds of defence and pre- 
vention, elſe the defender becomes the ag- 
greſſor. | 


2d, RECAPTION : as where one hathdepriv- 
ed another of his property in goods or perſon- 
al chattels, or of his wife, child, or ſervant; 
in which caſe, the owner may take them 
wherever he finds them; ſo it is not in a 
riotous manner, or attended with the breach 
of the peace. (2 


Za, An entry on lands or tenements, is a 
remedy gi ven to the party, when another with- 
out any right has taken poſſeſſion thereof; 
but it muſt be peaceable, and without force. 


Ath, Tar abatement, or removal of nui- 
fences + which is whatever unlawfully annoys 
or doth damage to another: and this may be 


(1) 2. Rol. Abri. 546. 1 Hawk. p. c. 131. (2) 3 loſt. 
134. Hal. annal, ſect. 46. 


removed 
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removed by the party aggrieved, if he com- 
mits no riot in doing it (5); as if a gate be 
erected acroſs the highway, I may cut it 
down and deſtroy it. (4) EEE: 


th, DisTrEINING cattle for non-payment 
of rent; or for damage feaſant. Diſt reſs may 
be taken for any kind of rent, by 4G. II. c. 28.* 
For neglecting to do ſuit at the lord's 
court (5), or other perſonal ſervices (6), 
for amercement in a court leet of common 
right, but not in a court baron without 
ſpecial preſcription (7). For damage feaſant 
—for ſeveral penalties inflicted by at of 
parliament, —all chattels perſonal, may be 
diſtreined, unleſs particularly exempted (8); 
as dogs, and all animals feræ nature ;—yet 
if deer are kept in a private cloſe for ſale, 
they may be diſtreined (9), whatever is in 
the perſonal occupation of a man, as a horſe 
that he is riding, is privileged from diſtreſs 
—but if in a cart, they and the cart may 
be diſtreined, and ſo may a horſe, altho' be- 
ing rode, if for damage feaſant (10). Valua- 


10 and 11 C. I. c. 7. ſect. 2. 11 A. c. 2. ſect 7. 


(3) 5 Rep. 101. 9 Rep. 35. (4) Cro. Car. 184. 
(5) Bro. Abr. tit. diſtreſs. 1 5. (6) Co. Litt. 46 
(7)Brownl. 36. (8) Co. Litt. 47. (9) Davis v. 
Powell. C. B. Hil. 11 G. II. (10) 1. Sid. 440. 


B 2 ble 
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ble things in the way of trade, as a horſe at 
a ſmith's ſhop —- cloth at a taylor's, &c. are 
not liable to diſtreſs.” But in general all 
goods and chattels found on the premiſſes 
may be ſeiſed, whether they belong to a 
ſtranger or the tenant; but the ſtranger 
may have an action againſt the tenant, if by 
his default they are diſtreined.— If cattle be 
Put on the lands by conſent of their owner, 
they may be ſeiſed (11) ;—ſo if his cattle 
break the fences and come in on the land 
(12); but if the land was not ſufficiently 
fenced, they cannot be diſtreined *till they 
have been levant, and couchant on the land, 
which is held to be one night. —If the te- 
nant was to repair the fence, they ſhall not 
be ſeiſed tho' levant and couchant, till no- 
tice is given that they are there to the 
owner, and he neglects to remove them 
 (13)—A man's tools and utenſils of his 
trade, as the axe of a carpenter, and the 
like, while in uſe, are protected from diſtreſs. 
Sheep cannot be feiſed,* nor averia caruce, 
or beaſts of the plough. Nothing ſhall be 
diſtreined for rent, that may not be render- 


ed again in as good plight, - therefore milk 


o 3. Bulſtr. 270. Cro. Eliz. 56g. Eng. ft. 51. 
H. III. Sheep cannot be ſeized, except for damage feaſant, 
if other goods can be found. 4 2 Inſt. 143. 


(11) Cro. Eliz. 549. (12) Co. Litt. 47. (13) Lutw. 1580. 
| and 
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and the like may not be ſeiſed. By 2 W. 
and M. c. 5. corn in ſheaves or cocks, or 
looſe in the ſtraw, or hay in barns or ricks, 
or otherwiſe, may be diſtreined. Things 
fixed to the freehold may not be ſeiſed, as 
chimney pieces.—11 G. II. c. 19. impowers 
landlords to diſtrein corn, graſs, or other 
products of the earth; and to cut and ga- 
ther them when ripe. In diſtreſſes taken 
for damage feaſant, they are to be re- 
tained till ſatisfaction is made. All diſ- 
treſſes muſt be made by day, except for 
damage feaſant (14). The landlord may diſ- 
trein within ſix months after determination 
of the leaſe whereon the rent is due, 8 A. c. 
14. 11 G. II. c. 19.“ He may diſtrein any 
goods of his tenant carried off the premiſſes 
clandeſtinely wherever he finds them, with- 
in thirty days after, unleſs, bona fide, ſold 
for a valuable conſideration, — and as well 
the tenant as all perſons privy to ſuch frau- 
dulent conveyance, ſhall forfeit double va- 
lue. He may ſeize any beaſts of his tenants 
feeding on any common or waſte, appen- 


) W. III. c. 22. ſect. 4. 9 A. c. 8. ſe. 8. And by 
11 G. II c. 15. ſect. 3, 4. Biſhops may diſtrein for arrear 
within two years after tranſlation. (15 G. II. c. 8. 
ſect. 1. 2. 3. within twenty days. Made perpet. by 1 G. 
NI. c. 17. ſect. 15. 

(14) Co. Litt. 142. 
| dant 
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dant or appurtenant, to the demiſed pre- 
' miſſes —He may, by 11 G. II. c. 19. by the 
aſſiſtance of the peace-officer of the pariſh, 
break open any place in the day time, lock- 
ed up toprevent a diſtreſs ; oath being firſt 
made, if it be a dwelling-houſe, of a — 
able ground to ſuſpect that goods are con- 
cealed there He muſt diſtrein for the 
whole duty at once (15),—but if there be 
not ſufficient on the premiſſes, or, by miſ- 
take of the value, takes an inſufficient diſ- 
treſs, he may take a ſecond (16). By Stat. 
Marlbridge 52 H. III. c. 4. if any take an 
unreaſonable diſtreſs (as two oxen for one 
ſhilling, (17) he ſhall be liable to an action 
under that ſtatute, The thing diſtreined muſt 
be put in pound,—on going thither, they 
may be reſcued by the owner (18), if the 
diſtreſs was taken without cauſe, or contrary 
to law:—as if no rent was due. But if 
once impounded, even without cauſe, the 
owner may not take them out. (19) By 1 
and 2 P. and M. c. 12." no diſtreſs can be 
driven out of the hundred where it is taken, 
unleſs to a pound overt within the ſame 


® 10 C. I. Seſ. 2. c. 25. ſect. 1. 


(15) 2 Lutw. 1532. (16) Cro. Eliz. 13. 
4 Bur. 590. (17) 2 Inſt. 107. (18) Co. Litr. 
160, 161. | (19) Ibid. 47. 


ſhire, 
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ſhire, —and within three miles of the place 
where it was taken.—By 11 G. II. c. 19. 
Any perſon diſtreining for rent, may turn 
any part of the premiſſes into a pound, pro 
hac vice, to ſecure ſuch diſtreſs. —If a live 
diſtreſs be impounded in a common pound 
overt, the owner muſt take notice of it at 
his peril.— But if a ſpecial pound overt, the 
diſtreinor muſt give notice to the owner. 
In both caſes the owner not the diſtreinor, 
is bound to find the cattle with food. If put 
in a pound covert,—as a ſtable, the diſtrein- 
or muſt feed and ſuſtain them (20). A diſ- 
treſs of houſhold goods or dead chattels, 
ſhould be put into a pound covert, elſe the 
diſtreinor muſt anſwer the conſequences, 
In diſtreſſes for damage-feaſant, the cattle 
muſt lie in pound until the owner makes 
ſatisfaction, or replevies the chattels. To 
replevy, is to apply to the ſheriff or his of- 
ficers, to have the diſtreſs returned in the 
owner's poſſeſſion, on giving ſecurity to try 
the right of taking in a ſuit at law,—and if 
that be determined againſt him, to return 
the goods or cattle to the diſtreinor, —By 
2 W. and M. c. 5. 8 Ann. c. 14. 4 G. II. c. 28. 


115 G. II. c. 8. ſect. 6. 
(20) Co. Litt. 47. 


and 
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and 11 G. II. c. 19.* If the tenant or owner 
does not in fivedays, after the diſtreſs is taken 
and notice given to him, replevy the ſame 
— the diſtreinor, with the ſheriff or conſta- 
ble, ſhall cauſe the ſame to be appraiſed by 
two ſworn appraiſers, and ſell them to diſ- 
charge the rent and chatges,—rendering the 
overplus, if any, to the owner.,—By 11 G. 
II. c. 19. if any unlawful act be done in the 
proceeding to take diſtreſs, the whole ſhall 
not beunlawful, nor the parties freſpaſſers, ab 
initio, but the party grieved, ſhall only have 
an action for the real damages, and not that, 
if tender of amends is made before the ac- 
tion brought. 


6th, Tux ſeiſing Heriots, when due on the 
death of a Tenant, is another. ſpecies of 
ſelf-remedy. The like ſpeedy remedy of 
ſeiſing, is given with regard to many things 
that lie in franchiſes, as waifs, wrecks, and 
the like. 


THERE are two ſpecial remedies which 

ariſe from the joint act of all the parties :— 
Iſt, Accord, which is a ſatisfaction agreed 
on between the party injured and injuring, 


*25 G. II. c. 13. ſect. 5. to be ſold by public cant, if 
not redeemed within eight days, notice being given fix 
days, previous to the time of ſale, of the place, &c. 


which, 
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which, when performed, is a bar to all ac- 
tions on that account, (21) As by 11 G. 
II. c. 19. in caſe of irregularity in diſtreining, 
and 24 G. II. c. 24. in miſtakes committed 
by juſtices of the peace, tender of ſufficient 
amends is a bar to all actions. 


zd, Arbitration, as where the parties in- 
jured and injuring ſubmit to the judgment 
of two or more perſons, any matter of 
perſonal chattels or wrong; but to paſs a 
right of real property, .a bond muſt be ex- 
ecuted to abide by the arbitration. By 9g 
& 10 W. III. c. 15% all perſons may by rule 
of court ſubmit to ſuch deciſion, ſubject 
to the reſtrictions in the act. 


(21) 9 Rep. 79. 
10 W. III. c. 14. ſect. 1. 


C HAP. 
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CHAP. 1 
Of Redreſs by the mere Operation of Law. 


O F this ſort there are two kinds: re- 
trainer, where a creditor or debtor is made 
an executor, or obtains letters of adminiſ- 
tration to his debtor ; the law allows him 
to retain ſo much as will pay himſelf, be- 
fore any other creditor of equal degree (1). 
If there are two or more executors, they 
ſhall be diſcharged together (2), if in equal 
degree; but executors in their own wrong 
ſhall not retain (3). 


Remitter ; as where. the true proprietor 
of land is put out of poſfeſſion, and cannot 
recover but by action; but hath the free- 
hold caſt on him by ſome ſubſequent and of 
courſe defective title, he ſhall be remitted, 
or ſent back to his ancient and more cer- 
tain title (4). As if A. turns B. out of 
poſſeſſion and dies, leaving a ſon C. where- 
by the eſtate deſcends to him, and B. is 


(1) 1 Rol. Abr. 922. Plowd. 543. (2) Viner's 
Abr. Tit. Executors, D. 2. (3) 5 Reg 30. (4) Liit. 
ſect. 659. 


barred 
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barred from entering till he proves his 
right by an action; now if C. the heir 
of the diſſeiſor, make a leaſe for life 
to D. with remainder to B. the diſſeiſee 
for life, and D. dies, whereby the remain- 
der accrues to B, he is then ſent back to 
his original eſtate (5). Yet if the ſubſe- 
quent eſtate be gained by a man's own 
conſent, as by purchaſe, it ſhall not be re- 
mitted (6). There ſhall be no remitter, 
where there is no relief by action (7). As 
if the iſſue in tail be barred by fine, and 
the freehold is afterward caſt on him, he 
ſhall not be remitted to his eſtate tail (8). 


(5) Litt. 68 3. Finch, I. 194. (6) Co. Litt. 
348, 350. (7) Ibid. 349. (8) Moor. 115. 
And. 286. 1-1 
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Of Courts in general, 


A Court is a place where juſtice is ju- 
dicially adminiſtered (1), and where legal 
remedy 1s obtained for every invaſion of 
right, by action at law, or ſuit. 


Or courts, ſome are of record—ſome 
not, The former are where the acts are 
kept for a perpetual teſtimony. No other 
court can fine, or impriſon (2). Nothing 
ſnall be averred againſt a record (3). 


Tun latter, is the court of a private 
man, as courts baron, where the proceed- 
ings are not enrolled; but their exiſtence, 
or the matter therein contained, ſhall be 
tried by jury. Theſe have no cognizance 
unleſs under 40s. nor of any forceable in- 


jury, not having proceſs to arreſt the de- 
fendant (4). | 


(i) Co. Litt. 58. (2) Finch, l. 231. (3) Co. 
Litt. 260. (4) 2 Inft. 311. 


Bus1nEss 
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BusINEss is uſually carried on in courts | 
by attornies and advocates. No man can 
practiſe as an attorney in any court, who 


is not admitted in ſuch particular court *. 


To practiſe as ſuch in Chancery, it is ne- 
ceſlary to be admitted a ſolicitor therein. 
By 22 G. II. c. 46. no perſon ſhall act as 
attorney at quarter ſeſſions unleſs admitted 
in ſome ſuperior court of record ©, 4 H. IV. 
c. 18. 3 J. 1. c. 7. 12 G. I. c. 29. 2 G. II. 
c. 23. 22 G. II. c. 46. 21 G. II. c. 26 
have made many regulations in reſpect to 
their admiſſion. 


Advocates are admitted after a limited 
ſtanding in ſome of the inns of court— 
uſually 5 years; and attending 12 terms 


13 & 14G. III. c. 23. ſeQ..8. enables the attornies of 
one court, to uſe the name of attornies of the other 
courts. > Six clerks only can practiſe in Chancery. 
7 G. II. c 5. ſect. 17. ſolicitors ſhall not act in any cauſe 


before juſtices of aſſize, or oyer and terminer and gaol 


delivery, or in any cauſe before the commiſſioners of the 
revenue, or their ſub- commiſſioners, or commiſſioners of 
appeals, except in crimes puniſhable with death. « Eng. 
ſtat. 4 H. IV. c. 18. Iriſh ſtat. 10 W. III. c. 13. ſect. 1. 


6 A. e. 6. ſect. 1. 7 G. II. c. 5. ſect. 2. 13 & 14 G. III. 
C. 23. 9 | 
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thereat*. They. are at liberty when 
admitted to protect and defend any ſui- 
tor, (except ſuch as are appointed king's 
council, who muſt have a licence before 
they can be employed againſt the crown.) 
They cannot maintain any action for their 
fees (5), which are given not as /ocatio vel 
conductio; but, as quiddam honorarium (6). 
If an advocate mentions any thing relative 
to the cauſe in hand, and ſuggeſted in his 
client's inſtructions, no action will lie, altho' 
it ſhall reflect on the reputation of another. 
But if he mentions an untruth of his own 
invention; or by inſtruction, if impertinent 
to the cauſe in hand, he is liable to an ac- 
tion (7). And if guilty of deceit or colluſion, 
he is puniſhable, by ſtat. Weſtm. xz. 3 Ed. I. 
c. 28. with impriſonment for a year and a day, 
and perpetual ſilence in the courts, which 
is yet inflicted for groſs miſdemeanors (8). 
— There is an order of precedence obſerved 
among advocates as follows :—1. King's 
premier ſerjeant. 2. King's ancient ſer- 


33 H. VIII. ſeſſ. 2.c. 3. ſect. 3. They ſhall be at one, 
or ſeveral times reſiant for years in one of the inns 
of court in England. * Atrornies are fable to 
the like puniſhment in caſes of miſbehaviour or mal- 
practices. How. E. ſid. Ex. 199. 

(5) Davis, pref. 22. i Ch. rep. 28. (6) Davis, 23. 
(7) Cro. Jac. go. (8) Raym. 376. 


jeants, 
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jeants, or the oldeſt of the king's ſerjeants. 
3. King's advocate general. 4. Attorney ge- 
neral. 5. Solicitor general. 6. King's ſer- 
jeants. 7. King's countil, with the queen's 
attorney and ſolicitor, 8. Serjeants at law. 
9. Recorder of London. 10. Ad vocates of 
civil law. 11. Barriſters. | 
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Of the public Courts of Law and Equity. 


Tu E firſt is the court of Pjepoudre, 


curia pedis puluerigati (1) : Alt is a court of 
record incident to every fair and market, 
of which the ſteward of him who hath the 


toll, is judge. It has cognizance of all 


matters that can poſſibly ariſe within the 


fair or market. The injury muſt be done, 
complained of, and determined in one day; 
and the plaintiff muſt make oath that the 


cauſe of action aroſe there. From it a writ 
of error lies to the courts at Weſtminſter (2). 


2d, A court baron is incident to every ma- 
nor, to be holden by the ſteward. It is of 
two natures (3); the one appertaining to 


copy-holders, the other is a court of law, 


and its chief buſineſs is to determine by 
writ of right all controverſies relating to the 


right of lands in the manor.— It may hold 


pleas of perſonal actions of debt, treſpaſs, 
or the like, where they do not amount to 


(1) 4 Inft. 272. | (2) Cro. Eliz. 773. (3) Co. 
Lit. 58. 
| forty 
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forty ſhillings (4). The proceedings in a 
writ of right, may be removed into the 
ſheriff's court, by a precept called a ?olt (5); 
And the proceedings in all other actions 
may be removed into the ſuperior courts by 
writ of Pone; or Accedas ad Curiam (6). 
After judgment, a writ of falſe Judgment lies 
to the courts at Weſtminſter () to re-hear the 
cauſe ; and not'a writ of error ; for it 1s 
not a court of record, 


3d, A hundred court is only a larger court 
baron. 


4th, Tas county court is incident to the ſhe- 
riff : it is not a court of record : it may hold 
pleas of debt or damages under gos. (8). 
Some of theſe courts ſeem to have a juriſdic- 
tion excluſive of the ſuperior courts by ſtat. 
Glos. 6 E. I. c. 8. For to ſue an action of 
goods before the king's juſticiars, the plain- 
tiff muſt make affidavit that the cauſe of 
action amounts to 40s. (9). And 43 Eliz. c. 
6. gives the judges a power, when the jury 


Vol. II. C aſſeſs 

(4) Finch, 248. (5) F. N. B. 3, 4. (6) Ibid. 
4, 70. Finch, l. 444, 445. (J F. N. B. 18. 
(8) 4 Inſt. 266. (9) 2 Inft. 391. 


* 2 G. I. c. 11. ſect. 14. 15. in all actions of treſpaſs, 
battery, aſſault, and on the caſe, for ſlanderous words, 
brought 
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aſſeſs damages leſs than 40s. to certify tlie 
fame, and abridge the plaintiff of his full 
coſts, This court may hold pleas of many 
real actions, and all perſonal actions to any 
amount, by a writ called Juſticies (10). The 
freeholders are the real judges, and the ſhe- 
riff the miniſterial officer. By 2 Ed. VI. c. 
25. it cannot be adjourned longer than 

for one month of twenty-eight days. Pro- 
ceedings are removeable from hence to the 
fuperior courts by writs of Pone, or Recor- 

dare (11). And a writ of falſe judgment 
les againſt it. 
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;th,CourT of Common Pleas, which ſits every 
day in the four terms to hear and determine 
. all matters of law ariſing in civil cauſes, 
1 whether real, mixed, or perſonal, and whe- 


brought into any of the four courts, unleſs the judge 

ſhall certify that the aſſault was fully proved; or 

that the freehold or title of the lands mentioned in the 

declaration, were chiefly in queſtion, the ounce ſhall 
recover no more coſts than damages. 

Eng. ſtat. MagnaCharta, 9 Hen. III. c. 35. it ſhall be 
held from month to month, unleſs. a greater time has 
been uſed. And by 6 G. I. c. 6. ſect. 16. it ſhall be held 
in the moſt convenient place in the centre of each barony, 
at ſome time after nine o'clock, on pain of fine, by juſtices 
of aſſizes, or at ſeſſions. 

(10) Finch. 318. F. N. B. 152. (11) Finch, 
445. F. N. B. 70. | 


ther 
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ther originally brought, or removed from 
the inferior courts above- named. A writ 
of error in the nature of an appeal lies 
from this court into the king's bench. 


6th, TAE Court of King's Bench, is the ſu- 


preme court of common law in the kingdom. 


Its judges are the ſovereign conſervators of the 
peace, and ſupreme coroners of the land, — 
It keeps all the inferior juriſdictions within 
the bounds of their authority, and may re- 
move their proceedings to be determined here, 
or prohibit their progreſs below. It ſuper- 
intends all civil corporations in the king- 
dom. It commands magiſtrates and others 
to do their duty, when there is no other 
ſpecific remedy. It protects the liberty of 
the ſubje by ſpeedy interpoſition.— lt takes 
cognizance both of civil and criminal cauſes. 
Alt hath an original Juriſdiction of all treſ- 
paſſes and other injuries, alleged to be com- 
mitted - vi ef armis.—lIt holds pleas of all 
perſonal actions on a fiction, that the de- 
fendant is arreſted for a ſuppoſed treſpaſs, 
and being then in cuſtody, the plaintiff may 
proceed againſt him, for any perſonal in- 
jury (12). This Action can do no hurt (13), 


(12) 4 Inſt. 72. (13) 3 Rep. 30. 2 Rol. Hep, 502. 
C 2 in 
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in Actione Juris ſubſiſtit equitas (14), and 
ſaves the delay that might attend its being 
removed ultimately in here by writ of er- 
ror. In here may be removed by writ of 
error, all determinations of the Common 
Pleas, —and all inferior courts of record 
in England, —and of the court of King's 
Bench in Ireland. Yet this is not the der- 
nier reſort, for a cauſe may be removed by 
writ of error into the Houſe of Lords, or 
the Exchequer Chamber, according to the 
nature of the ſuit, and the manner in which 
it has been proſecuted. 


7th, Tae Court of Exchequer, is inferior in 
rank to the King's Bench and Common Pleas. 
It is a court of lau and of equity: It con- 
ſiſts of two parts, the receipt of the Exche- 
quer, and the court. The original buſineſs 
of it, is to- call the king's debtors to an ac- 
count. By fiction, all manner of perſonal 
ſuits may be here proſecuted. For as all the 
king's debtors and farmers are intitled to 
ſue here; ſo by feigning a debt to be due 
to them by a ſtranger, and declaring that 
by that means they are the leſs able to pay 
the debts they owe the king, they may ſue 
fach ſtrangers in this court. So on the like 


(14) 11 Rep. 51. Co. Litt. 150. 
fiction, 
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fiction, any perſon may file a bill. An ap- 
peal from the equity fide of this court, lies 
to the Houſe of Lords. By 31 Ed. III. c. 12. 


a writ of error lies from the law ſide, to the 


court of Exchequer chamber, and from their 


determination there lies a writ of error to 
the Houſe of Lords.“ 


Sth, Tur high Court of Chancery: The 


Chancellor is created by mere delivery of the 


great ſeal into his cuſtody (15). He is ſu- 
perior to every temporal Lord, by 31 H. VIII. 
c. 10, To him belongs the appointment of all 


juſtices of the peace. He is the general guar- 


dian of all infants, idiots, and lunatics; and 
has the ſuperintendance of all charitable 
uſes in the kingdom. — He exerciſes judi- 
cial capacity in chancery, wherein there are 
two diſtinct tribunals, — The one ordinary, 
being a court of law: the other extraordi- 
nary, being a court of equity. The juriſdic- 
tion of the legal court, is to hold plea on a 
ſcire facias, to repeal the King's Letters pa- 
tent, when made againſt law, or upon un- 
true ſuggeſtions, to hold pleas of petitions, 
traverſes of offices, and the like (16),—lIt 


6 G. I. c. 5. ſect. 2. This dernier reſort is determined 
not to be in the Houſe of Lords of Ireland. 
(15) 1 Rol. Abri. 38 5. — Lamb. Archeion, 65. 


{16) 4 Rep. 54. 


holds 
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[ (19) 2 Rol. Abri. 469. 
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holds plea of perſonal actions, where any 
officer of the court is a party (19).—lt holds 
plea of foreſt lands when granted by the 
King, and claimed by a ſtranger (18). — and 
executions on ſtatutes, or recogniſances, in 
nature thereof, by 23 H. VIII 6.(19.) If any 
matter comes to iſſue, it muſt be ſent into 
the court of King's Bench, where it ſhall 
be tried by the country and judgment 


| given thereon (20).—And when judgment 


is given on a demurrer, or the like, in the 
ordinary fide of this court, a writ of error, 
in nature of an appeal, lies to the King's 
Bench (21). All writs that paſs under the 
great ſeal, all commiſſions of bankruptcy, 
idiocy, and the like, do iſſue from it.— The 
extraordinary court, or court of equity, is by 
much the moſt extenſive ; almoſt all ſpecies 

of property is decided in it, where relief can- 
not be had at law : The proceſs is by bill and 
ſubpœna. From this court an appeal lies to 


the Lords,—but there are differences be- 


tween appeals from a court of equity, and 


writs of error from a court of law the 
former may be * upon any interlocu- 


(18) Bro. Abri. tit. diſmes. 10. 

(20) Cro. Jac. 12. 
(21) Year Book, 18 Ed. III. 25—17 Aſſ. 24. 29. Aſſ. 
47: Dyer. 315—1 Rol. Rep. 28 7.—4 loſt. 80. 


(17) 4 Inſt. 80. 
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tory matter; the latter only on a definitive 
Judgment. On writs of error, the Lords 
pronounce the judgment; on appeals, they 
give direction to the courts below, to rec- 
tify their own decrec. 


gth, Tux Court of Exchequer Chamber, 
which is only a court of appeal, to determine 
by 31 Ed. HII. c. 12.“ any cauſe on writ of error 
from the law-fide of the Exchequer,--con- 
ſiſting of the Lord Treaſurer, Lord Chan- 
cellor, and the juſtices of Common Bench, 
and King's Bench; and to determine by 
27 El. c. 8. writs of error brought to reverſe 
judgment in certain ſuits began in the 
King's Bench ; conliſting of the juſtices of 
the Common Bench and the barons of the 
Exchequer. Here alſo are adjourned from 
the other courts, ſuch cauſes as the judges 
find to be of great weight and difficulty, 


415 C. I. c. 5. Lord chancellor and lord trea- 
ſurer, or vice treaſurer.---8 G. I. c. 6. ſe&. 2. autho- 
riſes the chief juſtices of either bench, to adjourn (in the 
abſence of thoſe judges) the ſaid court to ſomeother day, 
without a diſcontinuance. By 1 G. II. c. 17. ſeQ. 3. 
the lord chancellor may in the abſence of the Lord and 
vice treaſurer, in preſence of, and by advice of either of 
the chief juices, give judgment in a writ-of error; and 
in the abſence of the lord chancellor both, or either -of 
the chief juſtices, may iſſue proceſs to compel the plain- 


aff to aſſign error. 
before 
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before any judgment is given below ; and 
then it conſiſts of all the judges of the three 
ſaperior courts, and ſometimes of the Chan- 
cellor alſo (22).—From this court a writ of 
error lies to, 


roth, THE Houſe of Lords, which has juriſ- 
dition on all appeals and writs of error; — 
from them no appeal is permitted. 


11th, Courts of affize and nif prius, which are 
compoſed of two or more Commiſſioners, 
who are ſent 7wice a year by the King's Com- 
miſſion, all round the kingdom—to try, by a 
jury of the reſpective counties, the truth of 
ſuch matters of fact as are then under diſ- 
pute in Weſtminſter. No man of law ſhall 
be a Juſtice of aſſize in his own county, 4 
Ed. III. c 2. 8 R. II. c. 2. 33 H. VIII. c. 24. 
Theſe Judges ſit in virtue of five authorities. 
—Firſt, Commiſſion of the Peace; — Se- 
cond, Commiſſion of oyer and termi— 
ner; — Third, of general goal delivery. — of 
all which in the next book; — Fourth, of 
Age, to take verdict of a jury of aſſize 
ſummoned for the trial of landed diſputes ; 
Fifth, of niſi prius. 


(22) 4 Inſt. 119. Bulſtr. 146. 


Brit. Stat. 6 G. I. c. 5. ſect. 2. hath (as was before 
obſerved) deprived the Iriſh Lords of this juriſdiction. 


CHAP. 
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Of Courts Ecclefiaſtical, Military, and 
| Maritime. 


T HES E take cognizance of eccleſiaſti- 
cal, military, and maritime affairs, and 
thence take their reſpeQive names, 


Tae firſt is the Archdeacon's court. It 
is held in his abſence by a judge appointed 
by himſelf; and its juriſdiction is ſometimes 
in excluſion of the biſhop's court : but from 
it by 24 H. VIII. c. 12. there lies an appeal 
to the biſhop's court, 


2d, Confiſtory court, of every biſhop is 
held in their cathedrals, for the trial of ec- 
cleſiaſtical cauſes ariſing within their dio- 
ceſes, The biſhop's chancellor or his com- 
miſſary is the judge, and from his ſentence, 
there lies an appeal to the Archbiſhop of 
each province by the ſaid ſtatute. 


2d, THe court of Arches, is a court of ap- 


peal belonging to the Archbi/hop of each 


* Eng. Stat, 


province, 
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province, whereof the judge is called Dean 
of the Arches; and receives and determines 
appeals from the ſentence of all inferior 
eccleſiaſtical courts in the province. From 
him there lies an appeal to the king in 
chancery, (which is a court of delegates aps 
pointed under the king's great ſeal) by 25 
H VIII. e. 10. N 


4th, Tur Court of peculiars, which has 
a juriſdiction over all thoſe pariſhes, diſ- 
perſed through the province of Canterbury 
in the midſt of other dioceſes, which are 
exempt from the ordinary s juriſdiction, 
and ſubject to the metropolitan only. From 
this an appeal lies to the king in chancery 
by the ſame ſtatute. 


th, Prerogative court, eſtabliſhed for the 
trial of all teſtamentary cauſes, where the 
deceaſed hath left bona notabilia, within dif- 
ferent dioceſes. In which caſe alſo the 
probate of wills belongs, — and all cauſes re- 
lating to the wills, adminiſtration, or lega- 
cies, are cognizable here; from whom an 
appeal lies to the king in chancery by the 
ſame ſtat, 


6th, Couxr of appeal in all eccleſiaſtical 
cauſes: that is, court of delegates appointed 


» 23 Hen. VIII. c. 6. 
as 
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as above. The commiſſion is uſually fill- 
ed with lords ſpiritual and temporal, judges 
of the courts of Weſtminſter, and doctors of 
civil law; but if the king be party in any 
ſuit, the appeal lies to all the Biſhops in 

convocation, by 24 H. VIII. c. 12. | 


7th, Commiſſion of review is granted in 
ſome extraordinary caſes to revife the ſen- 
tence of the delegates, when it is appre- 
hended they have committed a material er- 
ror; but it is not matter of right, but of 
favour, They are none of them courts of 


record, 


Courts military, the only one of which, 
is the Court of chivalry, held before the 
Earl Marſhal. (1) It hath cognizance of 
contracts and other matters, touching deeds 
of war and arms, as well out of the realm 
as in it. From its ſentence an appeal lies 
to the king in perſon (2).* It is not a court 
of record (3). | 


(1) 1 Lev. 230.—Show. Parl. caſes, 60. (2) 4 Inſt. 
125. (3) 7 Mod. 127. | 


< 28 H. VIII. c. 6. If any ſubject is grieved, he 
ſhall have appeal, &c. to the King, or his Lieutenant 
in Ireland. —To the court of Chancery in England or 
Ireland, by 12 Eliz. c. 2. ſect. 6. 7. All juriſdiction, 

&c. is veſted in the crown or its Commiſſioners. 
Cour Ts 
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Cors Maritime, have power and ju- 
riſdiction to determine all maritime injuries 
on the ſea, or in parts out of the reach of 
the common law. They are the Court of 
Admiralty, and courts of appeal. They are 
| Held before the lord high admiral, or his 
deputy, who is judge. Their proceedings 
are according to the civil law, as well as 
the eccleſiaſtical courts.— They are not 
courts of record. An appeal lies in ordi- 
nary courſe to the king in chancery, by 25 
H. VIII. c. 19. and 8 Eliz c. 5. Appeals from 
the vice admiralty courts in America, and 
all other plantations and ſettlements, may 
be brought before the court of Admiralty, 
or alſo before the king in council, But in 
caſe of prize money, or veſſels taken in any 
part of the world in time of war, and con- 
demned in any court of admiralty, or vice 
admiralty as lawful prize; the appeal lies 
to certain commiſſioners of appeal, chiefly 
privy counſellors. | 


—_  ” a 
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CH 4A 
Of Courts of a fpecial Juriſdiction. 


Th ESE are, firſt, the foreft-courts, inſti- 
tuted for the government of the king's fo- 
reſts in different parts of the kingdom; and 
for the puniſhment of all injuries done to 
the king's deer, to the vert or greenſwerd ; 
and to the covert in which they are lodged. 


2d, Courts of commiſſioners of ſewers, erect- 
ed by commiſſion under the great ſeal, at the 
diſcretion of the lord chancellor, lord trea- 
ſurer, and chief juſtices, by 23 H. VIII. c. 5. 
Their juriſdiction is to overlook the repairs 
of ſea-banks and ſca-walls; and the clean- 
ing of rivers, public ſtreams, ditches and 
other conduits, whereby any water is carri- 
ed off, and is confined to ſuch county or di- 


ſtrict as the commiſſion names. It is a 


court of record, and therefore may fine or 
impriſon for contempt (1). They may proceed 
by jufy, or on view, and may make order at 
their diſcretion, They may aſſeſs ſuch rates 
on the owners of lands, as they judge neceſ- 


fary, and may levy the ſame by diſtreſs; 


(1) m Sid. 145. 


they 
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they are under the controul of the king's 
bench (2). 


3d, Tr courtof policies of aſſurance,is erect- 
ed by 43 Eliz. c. 12. and enables the lord chan- 
cellor yearly to grant a commiſſion to the 
Judges of the admiralty, the recorder of Lon- 
don, two doctors of the civil law, two com- 
mon lawyers, and eight merchants, any 
three of which, (one being a barriſter or ci- 
vilian) are thereby, and by 13 & 14 C. II. c. 


23. empowered to determine in a ſummary 


way, all cauſes concerning policies of aſſu- 
rance in London, with an appeal (by bill) 
to the court of chancery. But inſurance 
cauſes are now uſually determined by a jury 
of merchants, and the opinion of the judges 
in caſe of any legal doubts. 


4th, Tye courtof the marſbalſea and palace 
court at Weſtminſter. The former, which 
was erected to adminiſter juſtice between the 
king's domeſtic ſervants, is now diſuſed : 
The latter was in the 6th year of C. I. erected 
by letters patent, to be held before the ſteward 
of the houſhold and knight-marſhal, and the 
ſteward of the court,or his deputy,with juriſ- 
diction to hold plea of all manner of perſonal 


(2) Cro. Jac. 336. 


actions 
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actions, which ſhall ariſe between the par- 
ties, within 12 miles of the palace at White- 
hall (3). It is held once a week, and from 
it a writ of error lies to the king's. bench. 
If the cauſe is of conſequence, it and the de- 
fendant is uſually moved there in the firſt 


flage of 1t. 


ʒth, Or the courtsof the principalityof Wales, 
erected all over the country by 34 & 35 H. 
VIII. c. 26. courts baron, hundred and coun- 
ty courts, are there eſtabliſhed ; a ſeſſion is 
held twice a year by judges appointed. by 
the king, in which all pleas and perſonal ac- 
tions ſhall be held as at Weſtminſter; and 
writs of error ſhall lie to the king's. bench. 
The ordinary original writs will not run 
there from the king's courts at Weſtmin- 
ſter (4), but executions do (5), as do all pre- 
rogative writs, as certiorari, and the like (6). 
And in cauſes between ſubje and ſubject, 
it is lawful to bring an action in the Engliſh 
courts, and try the ſame in the next Engliſh 


county (7). 


(3) 1 Sid. 180. Salk. 439. (4) 2 Rol. Rep. 
141. (5) 2 Bulſtr. 156. 2 Saund. 193. Raym. 206. 
5 Cro. Fac. 484 (7) Vaugh. 413. Hard. 66. 


6th, 
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6th, Tae court of the dutchy of Lancaſter, 
held before the chancellor of the dutchy, or 
his deputy, concerning all matter of equity 
relating to lands holden of the king in that 
dutchy (8), which contains a large territory; 
as particularly, a large diſtrict ſurrounded by 
the city of Weſtminſter. The proceedings 
are the ſame as at the equity ſide of the ex- 
chequer and chancery (9). | 


7th, Tae courts of the counties palatine of 
Cheſter, Lancaſter, and Durham, and the 
royal franchiſes of EJy : in all theſe the or- 
dinary writs, under the great ſeal, do not 
run. By 27 H. VIII. c. 24. all writs ſhall 
be made in the king's name, but teſte d in 
the name of the owner of the franchiſe; 
ſo all writs whereon actions are founded, 
muſt be under the ſeal of the reſpecti ve fran- 
chiſes; the two former are now annexed to 
the crown, and the two latter under their 
ſeveral biſhops. The judges of aſſize ſit by 
commiſſion under the ſeal of the ſeveral 
franchiſes, and from the owners. 


THE courts of the cinque ports, viz. Dover, 
Sandwich, Romney, Haſtings, and Hythe, 
and ſince Winchelſea and Rye, which have 


(8) Hob. 77. | Lev. 24. (9) 4 Inſt. 206. 
an 
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an excluſive juriſdiction (before the mayor 
and jurats) and here the king's ordinary 
writ does not run (10). A writ of error 
lies from the mayor and Jurats, to the lord 
warden of the cinque ports, in his court of 
Shepway, and from thence to the king's 


bench (11), 


sth. Tun AJannary courts of Devonſhire and 
Cornwall, for the adminiſtration of juſtice 
among the tinners therein : theſe are courts 
of record. They are held before the lord 
warden or his ſubſtitute. This privilege 
is confirmed by 16 C. I. c. 15, All tinners 
and labourers.in and about the ſtannaries are 
to be ſued in their own courts only, except 
in pleas of land, life, and member, An ap- 
peal lies from the ſteward of the court to 
the under warden; thence to the lord war- 
den; thence to the privy council of the prince 
of Wales, as duke of Cornwall (12); and 
thence to the king himſelf, 


gth, Tux ſeveral courts in the city of London, 
and other cities, boroughs, and corporations, 
throughout the kingdom, held by preſcripti- 
on, charter, or act of parliament. The pro- 


(10) 1 Sid. 165. (11) Jenk. 71. Pyverſitie des 


courts tit. bank. le * t Sid. 356. (12) 4 Inſt. 
2.30. 
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ceedings muſt be according to common law, 
and are under the ſuperintendence of the 


courts of Weſtminſter (13). 


THERE is alſo the court of requeſts, or 
conſcience *, for recovery of ſmall debts, not 
exceeding 40s, before two aldermen and four 
commoners.. They fit twice a week. 


roth, Tas chaicellor's courts, in the two 
univerſities, who have a ſole juriſdiction over 
all civil aQtions where a ſcholar is a party, 
except where the freehold is concern- 
ed, From thence an appeal lies to the 
delegates of congregation ;. from thence to 
the delegates of convocation ; and thence to 
the zudges delegates appointed by the crown. 


* This gth eourt of conſcience is the only one of 
which a ſimilar juriſdiction exiſts in Ireland. The al- 
derman who hath laſt paſſed the mayoralty is preſident; 
but in his abſence, any other aldeeman may preſide : it 
ſits every day. 

(13) Salk. 144. 263. 


(- $8 13 


0 4:30 


Of the Cognizance of private Wrongs: 


t 
= W E have already ſhewn the ſeveral 
courts eſtabliſhed for the redreſs of wrongs, 
0 and we are yet to ſee in what particular 
er dourts, the particular remedies are applied, 
y, by enquiring what actions may be brought 
* and what injuries redreſſed in the eccleſi- 
he aſtical, what in the military, what in the 
to maritime, and what in the common law 
to courts, | 
_ Tug wrongs and injuries cognizable by 
By the Eccleſiaſtical courts, are ſuch as ariſe 
WP either from withholding eccleſiaſtical dues, 
lent; or the doing or neglecting ſome act relating 
e: i to the church, whereby ſome damage ac- 
crues to the plaintiff,—as the ſubſtracting 
or withholding tythes from a parſon or vicar, 
whether he be a clergyman, or a lay appro- 
priator.— They have no juriſdiction to try 
the rights of tythes, unleſs between ſpiri- 
*: tual perſons (1); but between ſpiritual men 


(1) 2 Rol. Abri. 309. 310. Bro. Abri. tit. juriſd. 85. 
D 2 and 
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and laymen, they are only to compel the 
payment of them when the right is not diſ- 
puted (2).— By 2 and 3 E. VI. c. 13. * if any 
perſon ſhall carry off his prædial tythes, 
(viz. corn or the like) before the tenth is 
duly ſet forth, or agreement made with the 


_ Proprietor, or ſhall willingly withdraw hi 


tythes of the ſame, or ſhall hinder the pro- 
prietor or his deputy from viewing or car- 
rying them away, ſhall pay double value of 
the tithes, with coſts, to be recovered be- 
fore the eccleſiaſtical judge; or by the ſame 
ſtatute, treble damages may be ſued for in 
the temporal courts. —And if the defendant 
pleads any modus or other matter, whereby 
the right of tything comes in queſtion, it 
ſhall be tried in the temporal courts, —By 
7 and 8 W. III. any tythes under forty 
ſhillings, may be recovered before two juſ- 


(2) 2 Inſt. 364. 489. 490. 


. 1. e. 1a. . . 3 G. M. e. a5 
ſeQ. 1. 7 G. III. c. 21. ſet. 1. made perpetual by 11 
and 12 G. III. c. 19. ſect. . d 1 G. II. 
c. 12. ſect. 1. made perpetual by 13 and 14 G. III. c. 41. 
ſect. 10. If the tythes do not exceed five ſhillings, they 
are recoverable beſore a juſtice of the peace, by 5 G. II. 
e. 6. ſeQ. 6. And they are recovered from Quakers by 


7 G. III. c. 21. ſect. 11. 


tices, 
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tices, andfrom all quakers in the ſame way, 
to the value of 104. 


The non-payment of other eccleſiaſtical 
dues to the clergy, is cognizable here, as 
mortuaries and all ſurplice fees, as marri- 
ages,—or if under forty ſhillings, they may 
be recovered before two juſtices.— If a 
curate be licenſed, he may recover his ſa- 
lary from the parſon here (3); but if not, 
it muſt be tried by a jury at common 


law. (4) 


So alſo a ſatisfaction may here be ſued 
for Spoliation, which is an injury done by 
one clerk to another, by taking the fruits 
of his benefice,— which 1s remedied by a 
decree to account for the profit ſo taken; 
but if the right of patronage comes in queſ- 
tion, it muſt be tried at law by the king's 
writ of indicavit, at the inftance of the pa- 
tron, to prohibit it being tried here, pro- 
vided the tythes ſued for amount to a fourth 
part of the living (5). So if a clerk, with- 
out any colour of title, ejects another, it 
muſt be tried in the temporal court. 


6 G. I. c. 13. ſeQ. 1. 
(3) 1 Burn. Eccleſ. Laws, 438. (4) 1 Freem. 70. 


(5) Circumſpecte agatis—13 E. I. ſt. 4. Art. cleri. g. 
E. II. C. 2. F. N. B. 45» 


For 
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For dilapidations, which are an eccleſi- 
aſtical waſte, either voluntary, by pulling 
down, or permiſſive, by ſuffering the chancel, 
parſonage houſe, or other buildings to de- 
cay, an action lies in this court, or at com- 
mon law,(6) and* may be brought by the ſuc- 
ceſſor againſt the predeceſſor or his executors. 
It is good cauſe of deprivation if the biſhop, 


parſon, or other eccleſiaſtical perſon, dilapi- 


dates the buildings, or cuts the timber 


growing on the patrimony of the church, 


unleſs for neceſſary repairs (y). And a writ of 
er will lie againſt him at common 

Law (8).— By 13 E. c. 10. if any ſpiritual 
perſon alienates his goods with intent to 
defeat his ſucceſſors of their remedy for 
dilapidation, he ſhall have ſuch remedy a- 
gainſt the alienee in the eccleſiaſtical court, 
as againſt the executor or predeceſſor.— 
By 14 E. c. 11. all money recovered for 
dilapidations, ſhall be employed in build- 
ing within two years, on penalty of for- 
feiting double yalue to the crown. 


THe ſpiritual court has cognizance for 
neglect of repairing the church, and the 


(6) Cart. 224. 3 Lev. 268. (7) 1 Rol. Rep. 86. 11 
Rep. 98. Godb. 259. (8) 1 Rol. Rep. 33 3. 3 Bulſtr. 158. 


4 Or by ſtat. 10 W. II. c. 6. wad 6 * xa GC 
6. 3 ſect. 7 


like, 
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like (9), and a ſuit may be brought for non- 
payment of a rate made by the church- 
wardens. 


Matrimonial cauſes are alſo a branch 
of their juriſdiction, as, 1ſt, cauſa j̃actitationis 
matrimonii :—on this, the party injured 
may libel the other and unleſs he or ſhe 
can prove the marriage, they are enjoined to 
perpetual ſilence on that head, — 2d, Another 
branch to compel marriages in purſuance of 
contract is cut off by 26 G. II. c. 33.—3d, 
For reſtitution of conjugal rights, as when ei- 
ther party is guilty of ſubſtraction without 
ſufficient reaſon ; in which caſe this court 
will compel them to come together again. 
—4th, Divorces, of which we have treated, 
chap. I 5. b. 1. sth, The ſuit for alimony, 
by which this court will order the wife a 
maintenance if divorced a menſa et thors, 
unleſs for adultery. 


Teſtamentary cauſes are alſo cognizable 
here. It is exerciſed in the conſiſtorial, or 
in the prerogative courts, as may be—and 
in the arches courtand court of delegates, 
by way of appeal.—1t reſpects the probate 
of wills—the granting adminiſtrations, and 


(9) Circumſpecte agatis 5 Rep. 66. 
ſuing 
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ſuing for legacies —the two former when no 
oppoſition is made, are granted ex officio et 
debito juſtitiz,—But where a caveat is en- 
tered againſt proving a will, or granting 
adminiſtration,—it is remedied by the court, 
either by eſtabliſhing the one, or granting 
the other, It compels the executor to pay 
the legacies, but herein courts of equity ex- 
erciſe a concurrent juriſdiction. 


THE method of proceeding here is, firſt, 
by citation, then by libel, ſetting forth the 
complaint. The defendant anſwers on oath 
—if he denies or extenuates, then proofs 
by witneſſes are examined, and taken down, 
by an officer of the court. If the defen- 
dant has any defence, he muſt propoſe it in 
a defenſive allegation, to which he may 
have the plaintiff's anſwer on oath, —and 
from thence he proceeds to proofs alſo.— 
Theſe are all referred to the conſideration 
of a ſingle judge, who hears advocates on 
both ſides, and thence forms his interlocut ;- 
ry decree, or final ſentence, at diſcretion, 
By 13 C. II. c. 12. no eccleſiaſtical judge 
ſhall adminiſter the oath called ex officto, 
or any other oath, whereby a man ſhall be 
compelled to confeſs, accuſe, or purge him- 


ſelf 
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ſelf . From which there is an appeal in the 
ſeveral ſtages inſerted in page 22; but, if 
not appealed from in fifteen days, it is final, 

by 25 H. VIII. c. 19. 


Tugix ſentences are enforced by excom- 
munication, which is of twokinds (10), the leſs 
and the greater :—The leſs excludesthe per- 
ſon from the participation of the ſacra- 
ments :—The greater, not only from theſe, 
but from the company of all chriſtians, 
But if the judge excommunicates for a 
cauſe not cognizable before him, the party 
may have an action at common. law, and 
he may be indicted at the ſuit of the king (11). 
By the common law, a perſon excommuni- 
cated, cannot ſerve on juries, nor be a 
witneſs in any court, nor bring an action in 
any court either perſonal or real, to recover 
money or lands due to him (12), If within 
forty days after the ſentence is publiſhed in 


2 E. c. 2. ſect. 6. 7. veſts all juriſdidtion that may be 


lawfully exerciſed for the reformation or correction of 


abuſes, contempts, &c. by eccleſiaſtical perſons in the 
crown, or ſuch perſons as it ſhall appoint by letters pa- 
tent ; therefore all regulations in church affairs depend 
on the authority of the letters patent. 


(10) Co. Litt. 133. (11) 2 Inſt. 623. (12) Litt. 
ſect. 201. wa 


the 
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the church, the offender does not ſubmit, 
the biſhop may certify ſuch contempt to 
the court of Chancery, who iſſues out a 
writ to the ſheriff of the county, called a 
fignificavit, or de excommunicato capiends ; 
whereon the ſheriff ſhall take the offender 
and put him in goal, until he is reconciled 
to the church, and ſuch certified by the bi- 
ſhop; on which another writ de excommuni- 
catio deliberando, iſſues from Chancery to re- 
leaſe him (13), And in caſe of ſubtraction 
of tythes, by 27 H. VIII. c. 20. and 32 H. 
VIII. c. 7. on complaint of contempt 
or miſbehaviour to the eccleſiaſtical judge, 
any privy counſellor, or two juſtices (or in 
caſe of difobedience to a definitive decree, 
any two juſtices) may commit the perſon to 
priſon without bail or mainprize, till he 
enters recognizance with ſufficient ſecuri- 
ties to give obedience to the proceſs and 
decree of court. 


Tux court military or court of chivalry, 
hath cognizance of the matters mentioned 
in page 27th.—As a court of honour, it 
gives relief to ſuch as are aggrieved in that 


£ 3G. III. c. 25. ſet. 7. The power is changed from 
the juſtices of the peace to the judges ct afſize. 


(13) F. N. B. 62. 


point, 
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point, as calling a man a coward—(but it 
is now held that no words are actionable 
even in this court) (14) and as any groſſer 
breach of honour, as to ſtrike, or to uſe words 
that are actionable, is relieved at common- 
law, this court is fallen into diſuſe, It is 
the right of this court to adjudge all armo- 
rial enfigns, bearings, creſts, ſupporters, 
pennons, &c. and all rights of precedence, 
where letters patent, or act of parliament 
have not determined. Its proceedings are 
by petition, and the trial by witneſſes, or by 
combat (15). 


Courts maritime, or Admiralty courts, 
have juriſdiction over ſuch injuries as are 
committed on the high ſeas, out of the reach 
of the ordinary courts of juſtice; therefore 
they judge of ſeamen's wayes earned there- 
on, altho' contradted for on land. If part of 
a contract ariſe at ſea, and part on land, it 
has no juriſdiction (16), And it is ſaid they 
cannot hold plea of any contract under 
ſeal (17). In prizes taken in war they 
have juriſdiction 18). Their proceedings, 
are uſually to arreſt in the firſt inſtance (19). 


(14) Salk. 533. 7 Mod. 125. 2 Hawk. p. c. 11. 
(15) Co. Litt. 261. (16) Ibid, (17) Hob. 212. 
(18) 2 Show. 232. Comb. 474 (19) Clerke prax. 
cur. adm. ſect. 13. 


They 
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They may fine and impriſon for a contempt 
in face of the court. (20). They may take 
Tecognizances in nature of bail (21), and 
may, in default, impriſon them and the 
. principals, (22) 


Injuries cognizable by the courts of com- 
mon law, are all ſuch as are not remedied 
by any of the forementioned courts. If an in- 
ferior court refuſe or negle# juſtice, they 
are compelled by procedendo or mandamus, 
iſſuing the former from Chancery, the lat- 
ter from King's Bench. When a juriſdic- 
tion interferes without having legal cogni- 
Zance, it is hindered by a prohibition from 
King's Bench, Common Bench (23), Chan- 
cery (24), Exchequer (25). 


(20) 1 Ventr. 1. (21) Clerke prax. cur. adm. ſeQ. 
Ti. 1 Rol. Abri. 531. Raym. 78. Lord Raym. 1286. 
(22) 1 Rol. Abri. 531. Godb. 193. 260. (23) Hob. 15. 
(24) 1 P. Wms. 476. (25) Palmer. 523. 


.-- 


1 ; 
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Of Wrongs and their Remedies, reſpecting 
the Rights of Perſons. 


A S wrong is merely a privation of right, 
the natural remedy for every ſpecies of 
wrong is to be put into poſſeſſion of that 
right, whereof the party injured is depriv- 
ed; the ſeveral inſtruments for the doing 
of which are by actions perſonal, real, and 
mixed. 


Perſonal actions are ſuch, whereby a man 
claims a debt or damages in lieu of it; and 
where a man claims a ſatisfaction in dama- 
ges for ſome injury done to his perſon or 
property. The former, are founded on con- 
tracts the latter, on torts or wrongs, Of 
the former, are all actions on promiſes or 
debt: of the latter, all treſpaſſes, aſſaults, 
and the like. 


Real or feodal aftions concern real pro- 
perty only, where the Plaintiff, here call- 
ed demandant, claims lands, tenementg. 
or hereditaments, in fee- ſimple, fee-tail, or 


for life. 


Mixed 
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Mixed actions partake of the other two, 
wherein a real property is demanded, and 
perſonal damages for the wrong ſuſtained ; 
as an action of waſte, to recover the land 
waſted ; and by ſtat. of Gloceſter, 6 Ed. I. 
c. 5. treble damages. Under theſe, every 
ſpecies of remedy is comprized, for every 
evil, injury, or private wrong; the ſeveral 
kinds of which are without force or violence, 
as ſlander or breach of contract; or with 
force and violence, as batteries (1). As, 1ſt, . 
Injuries affecting a man's limbs and body are, 
by threats or menaces of bodily hurt thro” 
fear of which a man's buſineſs is interrupt- 
ed. A menace alone, without a conſequent 
inconvenience, makes not an injury (2). The 
remedy for this is in damages, to be reco- 
vered by action of treſpaſs, vi et armis (3). 


2d, Aſſault, which may lie without touching, 
as if one lifts up his fiſt in a threatening 
manner; and tho' no ſuffering is proved, 
he may recover damages by action of treſ- 
paſs, vi et armis. 


zd, Battery: the touching one in anger, or 
wilfully, is battery; but it may be juſtifi- 


(1) Finch, l. 184. (2) Ibid. 202. (3) Re- 
giſter 104. 27 Afl. 11. 7 E. 4. 24. 


able, 
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able, or lawful, as a parent, or maſter, cor- 
recting his child, /cholar, or apprentice. So 
on a principle of ſelf-defence : if one ſtrikes 
or even aſſaults me, I may ſtrike him; and 
may plead, if I am ſued, ſon aſſault de- 
meſne. So in defence of my goods or poſ- 
ſeſſton: I may juſtify laying hands on him 
who attempts to deprive me of them, and if 
he perſiſts with violence, I may beat him 
away (4). Or a church- warden, &c. may 
turn a man out of church for difturbing a 
congregation, and juſtify it (5). For this 
offence an aQion of treſpaſs, vi et armzs, will 
lie. 


4th, Wounding, which is an aggravated ſpe- 
cies of the laſt. 


oth, Mayhem, is depriving one of a mem- 
ber proper for his defence in fight.” Among 
theſe are reckoned, not only arms and legs, 
but a finger, an eye, a fore-tooth (6), or 
caſtrating (7); and the remedy is by action 
of treſpaſs, vi et armis. If the ear be cut 
off, treble damages are given by 37 H. VIII. 


(4) Finch, I. 203. (5) 1 Sid. 301. (6) Finch, 
J. 204. (7) 1 Hauk. p. e. 111. 
e. 6. 
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c. 6*, tho not mayhem. For theſe four 
laſt an indictment may alſo be brought, and 
both proſecuted. 


IxjuRIEs affecting his health are, ſelling 
him bad proviſions, or wine (8), by a noi- 
ſome trade that affects the air (9), or by the 
negle or , miſmanagement of his phy/ician, 
ſurgeon, or apothecary. Theſe are injuries 
for which there lies an action of treſpaſs on 
the caſe - this is an univerſal remedy given 


for all perſonal wrongs and injuries without 


force by common law. By ſtat. 2 Weſtm. c. 
24. where an act is done which is in itſelf 
an immediate injury to another perſon or 
property, the remedy is by an action of treſ- 
paſs, vi et armis. Where the act is not done, 
but only a culpable omiſſion, or where it is 
not immediately injurious, but by conſe- 
quence and collaterally; there an action on 
the caſe (10). 


IN juxlxs affecting a man's reputation, are 
by malicious, ſcandalous, or flanderous 


* 21 II. c. 8. ſect. 1. 13 and 14 G. III. c. 45. 


ſect. 1. To cut out, or diſable the tongue with malice 


aforethought and by lying in wait; or to put out an eye; 
ſlit or cut off the noſe or lip, or cut or diſable with intent 
to kill, maim, or disfigure ; and all aiders, &c. ſhall be 
guilty of felony without benefit of clergy. 

(8) 1 Rol. Abri. go. (9) g Rep. 57. Hutt. 135. 
(10) 11 Mod. 180. Lord Raym. 1402. S'ra. 635. 
words, 
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words, tending to his damage or derogation, 
as if to ſay a man hath poiſoned another (11) ; 
or which may exclude him from ſociety, 
as to charge him with an infectious diſ- 
eaſe; of which may hurt his trade; as to 
call a tradeſman a bankrupt (12). Words 
ſpoken in derogation of a peer, or judge, 
or other great officer, which are called ſcan- 
dalum magnatum, are held more heinous (13); 
and tho” not actionable in caſe of a common 
perſon, yet when ſpoken in diſgrace of fuch 
characters, is an atrocious injury redreſſ- 
ed by an action on the caſe, as well on be- 
half of the crow to inflict impriſonment, 
as of the party to recover damages. Words 
ſpoken to ſcandalize a magiſtrate or perſon 
in public truſt, are more injurious than 
when ſpoken of a private man (14). And 
for all the ſcandalous words before- mention- 
ed, and of ſuch ſpecies, an action will lie 
without proving a damage to have happen- 
ed, but merely on the probability that it 
might happen. But for words that do not 
apparently import ſuch defamation, as will of 
courſe be injurious ; as if I fay ſuch a cler- 
gyman is a baſtard, it is neceſſary to aver 
ſome damage to have happened, which is 


(11) Finch, l. 185. (12) Ibid. 186. (13) 
1 Ventr. 60. (14) Lord Raym. 1369. 
Vor, II, E laying 


50 A ComrararTive View of the 


laying an action with a per quod. To ſlan- 
der a man's title, ſo that he loſes the ſelling 
of his eſtate (15), is, if damage can be prov- 
ed, actionable, — but words merely ſcurri- 
lous, are not actionable. So, if ſcandal 
be merely ſpiritual, as to call a man a 
heretic, or adulterer, it 1s cognizable only 
in the eccleſiaſtical court (16,) unleſs ſome 
temporal damage enſues, which may be a 
foundation for a per quod. Words of heat 
or paſſion, as to call a man raſcal, if not 
productive of any ill conſequence, are not 

actionable; nor if ſpoken in a friendly 
manner, for adyice or admonition, for they 
are not maliciouſly ſpoken, which is part of 
the definition of ſcandal (17) ; Nor are any 
reflecting words uſed in legal proceedings, 
and pertinent to the cauſe in hand (18), If 
the defendant be able to juſtify, and prove 
the words to be true, no action will lie (19,) 
even tho' ſpecial damage hath accrued—for 
it is then no ſlander. As if I can prove the 
tradeſman a bankrupt, it is damnum abſque 


infuria. 
A Man's reputation may be affected by 
printed or written libelt, pictures, ſigns, or 


(15) Cro. Jac. 213. Cro. Eliz. 197. (16) Noy. 
64. 1 Freem. 277. (17) Cro. Jac. 91. 1 Lev, 
82. Finch. Il. 186. (18) Cro. Jac. 90. Dyer 


285. (19) 4 Rep. 13. 


the 
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the like, which ſet him in an odious light ( 20). 
In libels in general there are two reme- 
dies; by indictment and action. The 
former, from its tendency to break the peace, 
which is the ſame if the matter be true or 
falſe, and therefore the defendant is not al- 
lowed to allege the truth in his juſtification, 
on an indictment (21) But in an action the de- 
fendant may juſtify the truthof the facts (22). 

But in ſigns or pictures it is neceſſary to 
ſhew by inuendo's of the defendant's mean- 
ing, the import and application of the ſcan- 
dal, and that ſpecial damage has happened. 


Br preferring malicious indictments againſt 
a man, is another way of deſtroying his 
reputation. For this the law has given a 
remedy, either by an action of conſpi- 
racy 23), which cannot be brought but 
againſt two at leaſt; or by action on the 
caſe for falſe proſecution 24). To carry on 
the former, the plaintiff muſt obtain a copy 
of the record of his indict ment and acquittal 
but in proſecutions for felony, this is ge- 
nerally denied by the court, if there has been 
the leaſt cauſe of ſuſpicion 25). But the action 


(20) 2 Show. 314. 11 Mod. 99. (21) 5 Rep. 
125. (22) 11 Mod. 99. (23) Finch. Il. 305. 
(24) F. N. B. 116. (25) Carth. 421. Lord 
Raym. 253, | 
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may be founded on an indictment rejected 
by a grand jury; or if it be coram non 
Judice; or if it be inſufficiently drawn. 


THE violation of perſonal liberty : to 
conſtitute this injury there muſt be two 
points; 1ſt, The detention of the perſon; 
2d, The unlawfulneſs of ſuch detention, 
Every confinement is an impriſonment (26), 
and falſe impriſonment conſiſts in ſuch con- 
finement without ſufficient authority. Falſe 
impriſonment may ariſe by executing a law- 
ful warrant at an unlawful time, as on Sun- 
day, by 29 C. II. c. 7.*; or in a place privi- 
leged from arreſts; or by arreſting a man 
without a proceſs from ſome court of juſtice, 
or a warrant from ſome legal officer having 
power to commit; under hand and ſeal, and 
expreſſing the cauſe (27); or ſome other 
ſpecial cauſe warranted for the neceſſity of 
the thing, either by common law or by aQ 
of parliament ; ſuch as arreſting a felon by 
a private perſon without warrant. 


Tur methods to remove this injury, are, 
iſt, by mainprise, which is a writ directed 


> 7 W. III. c. 17. ſe. 7. No warrant ſhall be exe- 


cuted on that day, but for treaſon, felony, or breach of the 
ace. | 
(26) 2 Inſt. 589. (27) 2 Inſt. 46. 


to 
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to the ſheriff, commanding him to take 
ſureties for the priſoner's appearance, and 
to ſet him at liberty (28) ; which ſureties 
are called mainpernors, and differ from bail, 
in that a man's bail may ſurrender him 
up before the day of appearance, or im- 
priſon him; whereas mainpernors can do 
neither, but are ſureties for his appearance 
on the day. Bail are only ſureties for 
the ſpecial matter; mainpernors for eve- 
ry matter (29). 2d, A writ de odio et atia: 
to inquire if a priſoner charged with mur- 
der, was committed on juſt cauſe of ſuſpi- 
cion ; if not, then another writ iſſued to 
diſcharge him on bail. It is directed by Magna 
Charta, gratis ; and tho' 28 Ed. III. aboliſh- 
ed it, yet as 42 E. III. c. . repealed all 
ſtatutes againſt the great charter, it is 
thought to be revived. 


3d, Tur writ de homine replegiando (30) 
lies to replevy a man out of cuſtody, on giv- 
ing ſureties to the ſheriff that the man 
ſhall be forthcoming to anſwer any charge 
againſt him, 


(28) F. N. B. 250. 1 Hal. p. c. 141. Cooke on 
Bail and Mainprize, c. 10. (29) 4 Inſt. 179. 
Cooke on Bail and Mainprize, c. 3. (30) F. N. B. 


4th, 
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4th, Tux writ of Habeas Corpus, of which 
there are various ſorts; as Habeas Corpus 
ad reſpondendum, where a man is confined 
by proceſs from an inferior court, and 1s 
removed to anſwer a charge againſt him 


by another, in a ſuperior court (31). Such 


is that, ad ſatisfaciendum, when a priſoner 
hath judgment againſt him in an inferior 
court, and the plaintiff is deſirous to bring 
him to a ſuperior court to charge him with 
execution (32). Such are thoſe ad proſe- 


gquendum, teſtificandum, deliberandum, &e. 


when it is neceſſary to remove a pri- 
ſoner to proſecute or bear teſtimony, or 
to be tried in the proper juriſdiction. 
Such is the common writ ad faciendum et 
recipiendum, which iſſues when one is ſued 
in ſome inferior juriſdiction, and 1s defirous 
to be removed to a ſuperior, commanding 
the judge to produce the defendant, with 
the day and cauſe of his caption (thence alſo 
called habeas corpus cum cauſa) to receive 
what the king's court ſhall conſider ©. This 


£8 G. I. c. 6. ſet. 9. no ſheriff ſhall be compelled to 
move the body of a defendant charged in execution, unleſs 
he firſt depoſits ſuch ſum as the court iſſuing ſuch writ 
ſhall direct, to defray the expence of removal. 


(31) 2 Mod. 198, (32) 2 Lilly. Prac. Reg. 4. 
ſuperſedes 
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ſuperſedes all proceedings below, and is 
grantable of common right (33.) But by 
1 and 2 P. & M. c. 13. no habeas corpus ſhall 
iſſue, unleſs ſigned by a judge of the court 
out of which it has iſſued. By 21 J. I. c. 23*. 
no cauſe ſhall be removed out of any court, 
whereof the judge has been three years a 
barrifter, after iſſue or demurrer joined“. 
That no cauſe, if once remanded to the in- 
ferior court by procedends or otherwiſe, ſhall 
be again removed. No cauſe ſhall be at all 
removed if the debt or damages laid in the 
declaration is not 51. By 12 G. I. c. 29. the 
inferior court may proceed if the action is 
under 5/. tho' other actions may be brought 
againſt the ſame defendant. But the effica- 


cious writ of habeas corpus ad ſubjiciendum * 


* g W. III. c. 38. ſect. 1. altho' the judges have not 
that qualification, unleſs the iſſue and demurrer be joined 
in ſix weeks after the arreſt or appearance. © Ibid. 
ſect. 2. not removed again or ſtayed before judgment. 
* Ibid. ſe&. 3. unleſs concerning freehold or title of land, 
leaſe or rent. 5 However ſacred the preſervation of 
the liberty of the ſubject ſhould be held by every wiſe le- 
giſlature, yet Ireland ſtill beholds the glorious effects that 
this barrier againſt tyranny produces, without being in- 
dulged with the enjoyment. Nay, they ſeem rather in this 
contemplation to ſhudder at its rays, in having diminiſhed 
even its glimmering by 8 G. I. c. 6. ſect. g. above cited. 

(33) 2 Mod. 306. 
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is directed to the perſon detaining another, 
commanding him to produce the priſoner, 
with the day and cauſe of caption, to re- 
ceive what the judge ſhall conſider in that 
behalf (34). It iſſues at all times and to all 
parts of the king's dominions from the King's 
Bench; if iſſued in vacation, it is uſually 
returnable before the judge who awarded 
it (35); if the term intervene, it may be 
returned to court. (36 When the officers 
of any of the courts are concerned, it is ſaid 
it may iſſue from any of them reſpective- 
ly (37); but if in any criminal matter, they 
could only have remanded him or taken bail 
for his appearance in the King's Bench (38). 
It is alſo ſaid it may iſſue from Chancery in 
vacation (39) ; but lord Nottingham refuſed 
It (40). It 1s neceſſary to apply for it by 
motion, as in all prerogative writs, and cauſe 
ſhewn (41). It is granted by 31 C. II. c. 3. 
which enacts that the priſoner ſhall be 


(34) State Trials, VIII. 142. (35) 4 Burr. 856. 
(36) Ibid. 460. 542. 606. (37) 2 Inſt. 55. 4 lnft. 


290. 2 Hal.p.c. 144. 2 Vent. 22. (38) Carter 
221. 2 Jon. 13. (39) 4 Inſt. 182. 2 Hal. p. 
c. 147. (40) L. Nott. MSS. rep. July 1676. He 


could not find, after moſt diligent ſearch, any precedent 
of its having been granted in vacation, and therefore he 
refuſed it. (41) 2 Mod. 306. 1 Lev. 1. 


brought 
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brought up, and the writ returned within 
a limited time, not exceeding 20 days ; that 
it ſhall be endorſed as granted in purſuance 
of this act, and ſigned by the perſon award- 
ing it ; that on complaint and requeſt, in 
writing, on behalf of any perſon committed 
for any crime (unleſs for treaſon or felony, 
or ſuſpicion, expreſſed in the warrant, or as 
acceſſory thereof before the fact, or con vict- 
ed or charged in execution by legal proceſs) 
the lord chancellor, or any of the judges in 
vacation, on viewing a copy of the warrant 
or affidavit that the copy has been denied, 
ſhall, (unleſs the party has neglected two 
terms to apply for his enlargement) award a 
habeas corpus returnable immediately before 
him, or any of the other judges; and on 
return made, ſhall diſcharge the. party, if 
bailable, on giving ſecurity to appear. That 
officers and keepers neglecting to make due 
returns, or not delivering to the priſoner or 
his agent, within fix hours after demanded, 
a copy of the commitment, or ſhifting a 
priſoner without authority (ſpecified in the 
act) ſhall, for the firſt offence, forfeit 10ol. 
for the ſecond 200l. to the party grieved, 
and be incapable to hold his office. That 
no perſon delivered on habeas corpus ſhall 
be re-committed for the ſame offence, on 

penalty 
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penalty of 5ool. That every perſon com- 
mitted for treaſon or felony, ſhall, if he re- 
quires it, the firſt week of the next term, 
or the firſt day of the next ſeſſion of oyer 
J and terminer, be indicted in that term or 
1 ſeſſion, or admitted to bail, unleſs the king's 
. witneſſes cannot be produced then; and if 
acquitted, or if not indicted or tried in the 
ſecond term or ſeſſion, he ſhall be diſcharg- 
ed from ſuch imputed offence. But no per- 
ſon ſhall be removed by habeas corpus after 
the aſſizes ſhall be opened in the county 
where he is detained, till they are ended; 
but ſhall be left to the juſtice of them judges. 
That any priſoner may obtain his habeas 
corpus out of any of the Four Courts, and 
any judge denying the ſame on ſight of the 
warrant, on oath that it is refuſed, ſhall 
forfeit to the party grieved 5ool.* That it 
ſhall run into the counties palatine, cinque 
ports, and other privileged places, and to 
the iſlands of Jerſey and Guernſey. That 
no inhabitant of England ſhall be ſent pri- 
ſoner to Scotland, Ireland, Jerſey, Guern- 
ſey, or places beyond ſea, on pain that the 
party committing, his aiders and aſſiſtants, 


- _ * — 222 5 7 
— 22 5 — — 
* 2 _ 
* »” 17 — a — p— * 
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f i 5 hk Notwithſtanding this clauſe, the court of king's bench 

17 5 refuſed to grant a habeas corpus in the caſe of Parker, Who 

1 5 16 was committed by the Engliſh houſe of lords in 1779. 

er 

fi | thall 
13 


— %- - _— — 
2 * 
2 T” 1 ws" 
_ * ar 
— — * — — _ 
= — - 
«a 4 "= 
2 - 


Laws of EnGLanD and IRELAND. 59 


ſhall forfeit to the party grieved, not leſs than 
cool. with treble coſts—ſhall be diſabled 
to bear any place of truſt or profit—ſhall 
incur a Pr @munire, and be incapable to re- 


ceive the king's pardon, 


Taz ſatisfactory remedy for falſe impri- 
ſonment, is by action of treſpaſs, vi et armis, 
uſually called falſe impriſonment, and the 


defendaut is alſo liable to a fine to the king, 


for the breach of the peace, 


IxJuR1Es offered to a perſon, as a hy/band, 
are abduction, or taking away a man's wife; 
the remedy is by writ of ravi/hment, or action 
of treſpaſs vi et armis (42); and the defen- 
dant ſhall be alſo liable to be impriſoned 
two years, and fined at the pleaſure of the 
king. And the huſband may alſo recover 
damages on an action on the caſe (43.) 
2d, Adultery, or criminal converſation with 
a man's wife; the remedy for which is by 
action of treſpaſs, vi et armis, The beat- 
ing a man's wife, or otherwiſe ill uſing her, 
for which, if it is a common aſſault, batte- 
ry or impriſonment, the law gives the 
uſual remedy to recover damages by action, 


(42) F. N. B. 89. (43) Law of niſi prius, 74. 
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di et armis, brought in the huſband's name 
as well as the wife's; but if the beating is 
very enormous, he has a ſeparate remedy 
by action on the caſe, per quod conſor- 


tium amiſit (44). 


Injuries that may be offered to a perſon 
as a parent, are abduction, or taking away 
his children, for which there is a remedy 
by writ of raviſhment, or an action of treſ- 
paſs, vi et armis, de filio, vel filia, rapto 
vel abducto (45.) 2d, Marrying his ſon 
and heir without his conſent : but now 
this is not conſidered an injury for which 
a civil action will lie. Of the ſame nature 
is the injury to a perſon as guardian; and 
the like actions are given, mutatis mutandis, 
as to fathers (46.) By 12 C. II. c. 24. teſta- 
mentary guardians may maintain an action of 
raviſhment or treſpaſs, and alſo for dama- 
ges, to be applied to the uſe of the in- 


fants (47). 


To the relation of maſter and ſervant, 
and their rights, there are two ſpecies of 
injuries: the one, retaining a man's 


1 14 & 15 C. II. c. 19. ſe. 3. 
(44) Cro. Jac. 501. 538. (45) F. N. B. go, 
(46) Ibid. 139. WY} 33. Wan. 46d. 


hired 
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hired ſervant before his time is expired; 
the other, beating or confining him in ſuch 
a manner that he is unable to perform his 
work. For the firſt, there is a ſpecial acti- 
on on the caſe, and an action againſt the 
ſervant for non- performance of his agree- 
ment (48); but if the new maſter was 
not apprized, no action lies againſt him (49), 
unleſs he refuſes to reſtore the ſervant on 
demand. The remedy for the latter, is an 
action of battery or impriſonment, which 
the ſervant may have; and the maſter, as a 
recompence for his loſs, may maintain an 
action of treſpaſs, vi et armis, in which 
he muſt allege and prove the ſpecial da- 
mage, per quod ſervitium amiſit (50). 


(48) F. N. B. 167. (49) Ibid. Winch. 31. 
(50) 9 Rep. 113. 10 Rep. 130. | 


CHAP, 


( 62 ) 
Ci'H A FP. IK, 
Of Injuries to perſonal Property. | 


PB RSON AL property conſiſts of 
things in poſſeſſion, and things in action. 


Tas rights of perſonal property in poſ- 
ſeſſion, are liable to two ſpecies of injuries. 
—1|, the deprivation.—2d, the damage of 
it, while the poſſeſſion continues in the 
legal owner. The deprivation of poſſeſ- 
ſion is alſo diviſible into the unjuſt and 
unlawful taking them away.— And the un- 
Juſt detaining them, tho the taking them 
was lawful. 


iſt, Tue unlawful taking, for which the 
remedy 1s the reſtitution of the goods with 
damages for the loſs ſuſtained, by action of 
replevin. It obtains only in a wrongful 
diſtreſs, and without ſufficient cauſe, and 
is given by ſtatute Marlbridge, 52 H. III. 
c. 21. directing the ſheriff immediately on 
complaint, to proceed to levy the goods.— 
and by 1 P. & M. c. 12. the ſheriff ſhall 


3 G. II. c. 7. ſect. 4. except in cities. 
appoint 
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appoint four deputies in his county, to 
make replevins..-On application to the 
ſheriff or his deputies, ſecurity is to be given 
by Weſtminſter 13 E. I. c. 2. ſect. 3. that 
the party replevying will purſue his action 
againſt the diſtreinor, for which he puts in 
plegios de proſequendo ; and if the right be 
determined againſt him, that he will return 
the diſtreſs, —for which he muſt find p/egios 
de retorno habendo, and beſides theſe pledges 
which are diſcretionary in the ſheriff, the 
11 G. II. c. 19. * requires the officer grant- 
ing a replevin on diſtreſs, for rent, to take a 
bond with two ſureties, in double the value 
of the goods diſtreined ;—which ſhall be aſ- 
ſigned to the avowant on requeſt made to 
the ſheriff, and if forfeited, may be ſued in 
the name of the aſſignee. The ſheriff on 
receiving ſuch ſecurity, ſhall order the dif- 
treſs to be reſtored to the perſon diſtreined; 
unleſs any goods, which were his property 
before, and he had loſt, come thus to his 
hands, the law allows him to keep them, 
and is a kind of perfonal remitter. If he 
claims ſuch a property, the party replevying 
muſt ſue a writ of de proprietate probanda, 


g G. I. c. 6. ſeQ. 5.6. granting a replevin for any 
diſtreſs, to take a bond with ſufficient ſureties. 


- — — by > 
”- _ . * — w - — = = > = 
— 2 — — — — — q — 
— dy > — — — _ — — _ Ts 
- * 2 — vet oy . — 5 I > 2 4 = 
«a of » — - - — $4 - 5 — 
— — X * * — * S 0 — 2 . l » on 9 — - — 
by 2 — — 9 8 Vw 4 3 — by — — = + - 2 
— . 2 — 4 — — — + £ £ _ p — 
2 16 - __— OE ;"& FR" _ 28. . 2 * - — > 
— — 2 — — — : * 4 
EE IEEE —— 5 = 3 — — = Ira = | — .. 
— — — + — 2 —— — — 1— —— 


= 

»* — + 
—— 

- —ꝓ— — — 


T4: 
14 
957 

* 
Ns 

” 

1 * 

11 

14 

{+ 


— — 
* 


— 


— 
. —— A 
= 
— 4 \ 
3 3 
2 2 xz 
— = — 
— — 
2 — „ „ „ mn 
— ** . cw — 
* 
822 * a — 
A — 
” -— A — 4 
- 
- > 
_ 


＋ — Kb 
— - * 


— 
WRC 
© - . 


64 A ComrararTtve View of the 


in which the ſheriff is to try by inqueſt, 
where the property is (1). If found in the 


diſtreinor, he muſt return the claim of pro- 
perty to the King's Bench, or Common 
Bench, to be there determined (2). If the 
diſtreſs be carried out of the county or con- 
cealed, the ſheriff returns that the goods are 
eloigned ;—whereupon the party replevy- 
ing ſhall havea writ of capras in withernam, 
or in vetito namio; commanding the ſheriff 
to take other goods of the diſtreinor in lieu 
of thoſe eloigned (3) And ſuch goods taken 
in withernam cannot be replevied, till the 
original diſtreſs is forth coming (4). In 
common caſes the goods are delivered back, 
and then the perſon that replevied, brings 
his action in the ſheriff's court (5); but either 
party may remove it to the ſuperior courts. 
The plaintiff at pleaſure, the defendant on 
reaſonable cauſe 6). And if any queſtion 
of the right of freehold ariſes, the ſheriff 
can proceed no farther (7); but elſe he may 
proceed, let the value be what it may. In 
this action, the diſtreinor (now defendant) 
makes avowry (8', and ſets forth the reaſon 


(1) Finch, J. 316. (2) Ibid. 450. Co. Litt. 145. 
(3) F. N. B. 69. 73. (4) Raym. 475. (5) 2Inft. 139. 
(6) F. N. B. 69. 70. (7) 2 Finch, l. 3179. (8) 2 
Saund. 195, 

of 
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of it, as for rent, &c. or if he juſtifies in 
another's right, as his bailiff's, he is ſaid to 
make cognigance, i. e. acknowledges the 
taking, and inſiſts it was legal, and on this, 
the cauſe is determined. If for the plaintiff, 
he has already his goods in poſſeſſion, - and 
ſhall alſo recover damages (9). If for the 


defendant, he ſhall have a writ of retorno 
habendo ; whereby the goods, &c. are given 
up to be diſpoſed of or ſold, as if no re- 
plevin had been made. In caſe of rent 
arrear, he may have a writ to enquire into 
the value of the diſtreſs by jury, and ſhall 
recover the amount in damages, if leſs than 
the arrear ; if more, then ſo much as ſhall 
be equal to ſuch arrear. If the diſtreſs bo 
inſufficient, he may make further diſtreſſes, 
by 17 C. II. c. 7 +. But otherwiſe, if pend- 
ing a replevin, a man diſtreins for the 
ſame rent, then the party is not driven to 
his action, but ſhall have a writ of recap- 
tion (10), and recover damages for the de- 
fendant's conteinpt. 


So other remedies, for other unlawful 
takings, conſiſt in recovering a ſatisfaction 
in damages.—As if a man takes goods out 
of another's poſſeſſion, which, unleſs done 


(9) F.N.B. &g. + 18 Ed. IV. c. 1. ſect. 1. (10) F. N. B. 71. 
Vol. II. F animo 
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animo furandi, is not felonious.— Vet an 
action of treſpaſs vi ef armis will lie, where- 
in the plaintiff ſhall recover not the thing, 
but damages; or if committed without 
force, he may, at his choice, have another 
remedy by action of frover and converfion. 


DeeRIvaTION of poſſeſſion, may be an un- 
juſt detainer of another's goods, tho' the ori- 
ginal taking was lawful.— As if I diſtrein 
cattle damage feaſant, and I detain them 
after I am rendered ſufficient amends,— 
the owner may have an action of reple- 
vin (11); in which damages ſhall be reco- 
vered, not for the caption but the deten- 
tion.— Or if I lend a horſe to a man, and he 
refuſes to return him, I have an action of 
detinue (12), in which I muſt aſcertain the 
things detained, —That the defendant came 
lawfully by them.—That I have a property 
in them; and that the goods have a value 
(13). This action has greatly given way to 
an action of trover and converſion, in 
which the proof of the finding is not neceſ- 
fary, but the converſion muſt be fully 
proved; and then the defendant ſhall re- 


(11) F. N. B. 69. (12) Ibid. 138. (13) Co. 
Litt. 286. 


CO ver 
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cover damages equal to the value of the 
thing converted. 


Tas damage to be done to a man's pro- 
perty while in his poſſeſſion, as ſhooting his 
dogs, poiſoning his cattle, &c. are too obvi- 
ous to be explained ; the remedies areby treſ- 
paſs vi et armis, when the act is immediately 
injurious to another's property, and therefore 
accompanied with forco. And by ſpecial 
action on the caſe, where the act is indif- 
ferent, and the injury only conſequential. In 
both caſes there ſhall be damages recover- 
ed in proportion to the injury received, 
and it will lie againſt maſter or ſervant, if 
th: ſervant acted by his directions (14). And 
if a man keeps any animal uſed to do miſ- 


chief, he muſt abide the conſequences (15) +. 


Tat injuries affecting the rights of 
things in action, or ſuch as are founded in 
contracts, which are of two kinds, expreſs 
and implied. —Expreſs, contain three ſpecies; 
debts, covenants, and promiſes. 


Tas acceptation of debt, is a ſum due 
by expreſs agreement—As by bond, or 
rent reſerved on a leaſe, and ſuch like. The 
(14) Noy's Max. c. 44. (15) Cro. Car. 254. 487. 


+5 G. III. c. 14. ſect. 31. 
F 2 non- 
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non payment of this is an injury for which 
the proper remedy is by action of debt (16), 
—which, as nothing can be recovered, only 
the exact ſum laid by the action, is attend- 
ed with great difficulties, except in inſtru- 
ments under ſeal. This action is much in 
diſuſe, and an action on the caſe, called 
indebitatus aſſumpfit, which is to recover, 
not the ſum, but damages for non- perform- 
ance, is preferred in its ſtead. In it I 
may declare the defendant owes me 
thirty pounds, and lay my damages at 
any indefinite ſum, and the jury will al- 
low according to the proof, The writ 
of debt is ſometimes in the debet and de- 
tinet, as when ſued by one of the original 
contracting parties againſt the other original 
party,—And fometimes in the detinet (17), 
as if brought by an executor, 


CoveNnaNTs are engagements to do, or to 
omit an act, the breach of which is a. civil 
Injury; as if a man covenants not to ex- 
erciſe ſuch a trade in ſuch a place, and yet 
does ſo. For this a writ of covenant (18) 
is iſſued to the ſheriff, to command the de- 
fendant to keep his covenant with the plain- 
tiff, or ſhew cauſe; and if he continues re- 


(16) F. N. B. 119. (17) Ibid. (18) Ibid. 145. 
fractory, 


ory, 
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fra ctory, or it is ſo broken that it cannot be 
performed, the ſubſequent proceedings ſet 
forth the covenant, the breach and the loſs, 
whereon the jury will give damages accord- 
ing tothe injury ſuſtained. 


A Covenant real is of a different nature, 
and is to convey or diſpoſe of lands; for this 
the remedy is by writ of covenant, for the 
ſpecific performance of the contract, deſcri- 
bing the particular lands, and direQing the 
ſheriff to command the defendant (called 
the deforciant) to keep the covenant made 
between the plaintiff and him, and on this 
proceſs it is that ines are uſually levied. 
See chap. 21. book 2. 


A promiſe is another ſpecies of expreſs 
contract, and the non-performance of it is 
a civil injury; the remedy for which is by 
action on the caſe, for what is called the 
aſumpfit.—As if a man engages to build an 
houſe in ſuch a time, and fails in it. y 


ſtatute fraud and perjuries, 29 C. II. c. 3. 


7 W. III. c. 12. ſect. 1 to 5. or for any contract for 
goods above 10 l.— except ſo ſigned ; or by their agent; 
or unleſs ſome earneſt given; or part of the goods accept- 
ed by the buyer; and alſo except leaſes made for a term 
not exceeding three years, and whereon not leſs than two- 
chirds of the improved value is reſerved. 

no 
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no promiſe, unleſs reduced to writing, and 
ſigned by the party charged therewith, ſhall 
be good in the five following caſes: rſt 
Where an executor or adminiſtrator pro- 
miſes to anſwer damages out of his own 
eſtate, 2d, When one undertakes to an- 
ſwer for the debt, default, or miſcarriage of 
another. 3d, Where any agreement is made 
in conſideration of marriage. 4th, Where any 
contract is made of lands, tenements, or 
hereditaments, or intereſt therein. Sth, 
Where there is any agreement that is not 
to be performed within a year from the 
making. 


Or the rights of things that are founded 
in contract implied, or ſuch as every man 
owes at the moment of his birth to the fun- 
damental conſtitution of his country,— 
or which every man has virtually agreed to 
pay, that are charged on him by ſentence of 
the law. On this, it is that a forfeiture im- 
poſed by bye laus of a corporation on any of 
their body, immediately creates a debt in 
the eye of the law ; and ſuch forfeiture, if 
unpaid, works an injury, for which the re- 
medy i is by action of debt (19). So alſo are 


(19) 5 Rep. 64. Hob. 279. 
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all forfeitures inflicted by all penal ftatptes 
for tranſgreſſing the proviſions therein enaQ- 
ed. The application of which is either to 
the party grie ved, or elſe to the ſubjects in ge- 
neral. They are uſually given to any per- 
ſon that will ſue for the ſame, and hence 
are called popular actions. Sometimes one 
part to the king, to the poor, &c. and the 
other to the proſecutor, and then called a 
qui tam action, becauſe brought by one 
gui tam pro domino regi et quam pro ſeipſo 
ein hac parte ſequitur.” If the king com- 
mences the ſuit, he ſhall have the whole (20). 
If any one hath begun a qui tam action, no 
other ſhall purſue it. Another claſs of im- 
plied contracts ariſes from natural reaſon, as 
if I employ a man to tranſact my buſineſs, 
the law implies T aſſumed to pay him what 
his labour deſerves, which, if I negleR, he 
has an action on the caſe to enforce, and it 
is left to a jury to aſſeſs the damages; it is 
called an aſſumpſit on a quantum meruit. 


Ax implied aſſumpfit on a quantum vale- 
bant, is where one takes up goods of a tradeſ- 
man, without expreſsly agreeing for the 
price, Here an action on the caſe hes for the 
value of the goods, if the vendee refuſes to 


(20) 2 Hawk. p. c. 268. 
pay. 
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pay. Another ſpecies, is where one has 
received money belonging to another with- 
out a valuable conſideration, and detaing 
it ; and for which an action on the caſe will 
lie, to repair the damages he ſuſtains there- 
by. It alſo lies for money paid by miſtake, 
or on conſideration, which happens to fail, 
or thro' impoſition, extortion, or oppreſſion ; 
or where undue advantage is taken of 
the plaintiff's ſituation (21). Alſo where 
a perſon has expended his own money for 
the uſe of another at his requeſt, an ao- 
tion will lie on this aſſumpſit (22). Like- 
wiſe on a ſtated account between two per- 
ſons : the payment of the balance is enfor- 
ced by an action on the caſe, declaring that 
the plaintiff and defendant had ſettled ac- 
counts together, inſimul computaſſent (which 
gives name to this aſſumpſit). But if no 
account has been made, then there muſt 
be brought a writ of account, de computo (23). 
In this action there are two judgments, 
firſt, that the defendant do account (quod 
computet) before auditors appointed by 
court; and then that he pays the plaintiff 
ſo much as he is found in arrear. By 4 An. 


(21) 4 Burr. 1012. (22) Carth. 446. 2 Keb. gg. 
(23) F. N. B. 116. | 


c. 16. 
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c. 16.“ this action is given againſt executors 
and adminiſtrators. —But the moſt uſual 
way to ſettle theſe accounts, is by bill in 
chancery.— Another ſpecies of implied con- 
tracts, is where any one undertakes an of- 
fice of truſt, employment, or duty; that he 
will perform it with diligence, integrity, 
and ſkill. —As if an officer of the public 
is guilty of a neglect of duty, or makes a 
falſe return to a writ ; or a goaler ſuffers a 
priſoner taken on meſne proceſs to eſcape ; 
they are liable to an action on the caſe (24). 
But if he eſcapes from an execution, the 
remedy is by action of debt, founded on the 
equity of Weſt. 2. 13 E. I. c. 11. and 1 R. 
II. c. 12. If an attorney or lawyer betray 
or neglect the cauſe of their client (25).— 
If an inn-keeper or carrier loſe my goods. — 
If a taylor ſpoil my cloaths (26), If an inn- 
keeper hangs out a ſign to entertain travel- 
lers, and refuſes me admitance, without good 
cauſe (27).— If any one cheats me with 
falſe cards or dice ; by falſe weights or mea- 


16 A. c. 10. ſe&. 28. Of guardians, bailiſſs, and 
receivers. | 


(24) Cro. Fliz.. 625. Comb. 69. (25) Finch. I. 188. 
(26) 11 Rep. 54. 1 Saund. 324. (27) 1 Ventr. 333. 


ſures; 
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ſure ; or by ſelling me one commodity for 
another (28); if the ſeller undertakes that 
the commodities are his own, and it proves 
otherwile; if 1 buy proviſions, which prove 
unwholeſome; if 1 buy a thing that is war- 
ranted good, and it proves otherwiſe (20); 
(but this warranty muſt be on the ſale, not 
after) as that a horſe is ſound, not that he 
will be ſound in two years: —If the vendor 
knew the goods to be unſound, and uſed 
any act to diſguiſe it, this ſhall be deemed 
equivalent to warranty,—But otherwiſe, if 
the defects are obvious, as that a horſe 
wanting a tail, is engaged perfect. Vet if 
a horſe is warranted ſound, and he wants 
the ſight of an eye, it is held in this caſe, as 
| well as all thoſe mentioned, an action on the 
caſe will lie (30). But if I employ a perſon 
to tranſact any concerns, whoſe common 
profeſſion and buſineſs it is not, J muſt, in 
order to charge him with damages, prove 


a ſpecial agreement, as if 1 give a cobler my 
horſe to ſhoe. 


Bes1Dpes this remedy there is alſo an ac- 
tion of deceit (31), to give damages in ſome 


(28) to Rep. 56. (29) F. N. B. 94. (30) Salk. 611. 
{31) F. N. B. 95. 


particular 
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particular caſes of fraud, —as where one 
brings an action in another's name, and then 
ſuffers a non-ſuit ;—but an action on the 
caſe in nature of deceit is more uſually 
brought. | 


CHAP. 


( 7s ) 


BAT 


Of Injuries to real Property; and firſt, of 
Diſpoſſeſfion or Ouſter of the Freehold, 


I NJURIES affecting real property, are, 
1ſt, Ouſter. 2d, Treſpaſs. zd, Nuſance. 


4th, Waſte. sth, Subtraction. 6th, Diſ- 
turbance. 


iſt, OvsTER is an injury by which the 
wrong-doer gets into the occupation of the 
land, and obliges him that hath the right 
to ſeek his remedy at law, to gain the poſ- 
ſeſſion. And this may be of the freehold, 
or of chattels real. The former is effected 
by abatement, intruſion, diſſeiſin, diſcon- 
tinuance and deforcement. 


Ax abatement, is where a perſon dies 
ſeiſed of an inheritance, and before the heir 
or deviſee enters, a ſtranger gets poſſeſſion. 


An intrufon differs only from abatement, 
in that it is always to the prejudice of him 
in remainder or reverſion ; and abatement, 
to the heir or deviſee, As if A. dies ſeiſed 

| of 


a 
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of lands, and before the entry of B. his 
heir, C. enters thereon, it is an abate- 
ment. If A. be tenant for life, remainder 
to B. and before B. enters after A. s death, 
C. enters, this is intruſion. The former is 
conſequent on the deſcent or deviſe of an 
eſtate in fee ; the latter, on the immediate 
determination of a particular eflate. 


Diſeifin, is the wrongfully putting out 
of him that is -ſeiſed of the freehold (1). 
This may be effected in corporeal, or in- 
corporeal inheritances. In corporeal, as if a 
man enters by force into another's houſe, 
and turns or keeps him out (2). Of ineor- 

poreal, which not being capable of bodily 
poſſeſſion, is rather a diſturbange of the 
owner, Of freehold rent there are five ways 
of working a diſſeiſin (3); 1ſt, By enclo- 
ſure, where the tenant fo encloſes the houſe 
that the landlord cannot come to diſtrein. 
2d, By foreſtaller, when the tenant beſet- 
teth the way with force, or by menaces, 
hinder the leſſor from coming. 3d, By ref- 
cous, When the tenant retakes a diftreſs, or 
by force prevents its being taken. 4th, By 
replevin, when he replevies, tho' the rent is 


(1) Co. Litt. 277. (2) Ibid. 181. (3) Litt. 
lect. 237, &c. Finch, |. 165. 166. 


duc. 
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due. 5th, By denial, which is when the rent 
being lawfully demanded, is not paid; but 
unleſs the party injured chuſes for more eaſily 
trying the right, to ſuppoſe himſelf diſſeiſ- 
ed (4), he cannot be compulſively difſeiſed of 
an incorporeal hereditament, for there can 
be no actual diſpoſſeſſion. The remedy from 
theſe three ſpecies of ouſter, is by reſtitution 
of the land to the owner by his own entry, 
and ſometimes damages alſo. | 


Tux methods to obtain theſe remedies are 
various; 1ſt, That extrajudicial one of entry, 
touched on in the iſt chapter of this book. 
In a formal, but peaceable manner, the own- 
er declaring that thereby he takes poſſeſſion ; 
or on any part, in the ſame county, in the 
name of the whole (5). If they lie in dif- 
ferent counties, there muſt be different en- 
tries: if there be two diſſeiſors, he muſt 
make entry on both; and ſo if one diſſei- 
ſor hath conveyed with livery to two diſtin 
feoffees (6). If he is afraid from menaces, 
&c. he may claim as near the eſtate as he 
can, with the like forms, which claim is in 
force for a year and a day (7); and this, 
if it be repeated once in the ſpace of every 


(4) Litt. ſea. 388, 589. (5) Ibid. 417, 


{6) Co. Litt. 252. (7) Litt. ſeQ. 422. 
year 
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year and day, amounts to a legal entry, and 
is called a continua/ claim (8). This right 
of entry is taken away 1n caſe of deſcent (9). 
As where one ſeiſed by any means of the 
inheritance of a corporeal hereditament dies, 
whereby the ſame deſcends to his heir, in 
which caſe the right owner is driven fo his 
action to gain a legal ſeiſin (10). But this 
rule has an exception (11), if the claimant 
was under any legal diſabilities during the 
life of the anceſtor ; as of infancy, cover- 
ture, inſanity, impriſoament, or out of the 
realm (12); and alſo by 32 H. VIII. c. 33 . no 
deſcent of any heir of a diſſeiſor ſhall take 
away the right of entry of him that bathe 
the right to the land, unleſs the diſſeiſor 
had peaceable poſſeſſion five years next after 
the diſſeiſin; but this does not extend to 
any feoffee, or donee of the diſſeiſor (13). 
Subject to thoſe exceptions, the right of en- 
try is taken away by deſcent: beſides, by 
21 J. I. c. 165. no entry ſhall be made, unleſs 
within twenty years after the right ſhall ac- 


10 C. I. ſeſſ. 2. c. 7. 10 C. I. ſeſſ. 2. c. 6, ſect. 12. 

(8) Litt. ſect. 419, 423. 9) Ibid. 385, 413. 
(10) Co. Litt. 237. (11) See the particular 
cauſes mentioned by Litt. b. 3. c. 6. the principles of 
which are well explained in Gilbert's Law of Tenures. 
12) Co. Litt. 246. (13) Co. Litt. 256. 
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crue, And by 4 & 5 An. c. 16*, no entry 
ſhall be of force to ſatisfy ſaid ſtatute of li- 
mitation, or to ayoid a fine levied of lands, 
unleſs an action be thereupon commenced 
within a year after, and proſecuted with 
effect. This remedy of entry muſt be pur- 
ſued by 5 R. II. ſtat. 1. c. 8 in a peaceable 
and eaſy manner; for if one zurxs or keeps 
another out of poſſeſſion forcibly, this is an 
injury both of a civil and a criminal nature: 
—the civil is remedied by immediate reſti- 
tution, which puts the ancient poſſeſſor in 
flatu quo; the criminal is puniſhed by fine to 
the king. For by 8 H. VI. c. 9. on com- 
plaint made to any juſtice of a forcible entry 
with ſtrong hand on lands, &c. or a forcible 
detainer after a peaceable entry, he ſhall try 
it by jury; and if force found, he ſhall re- 
ſtore the party put out, to the poſſeſſion; and 
in ſuch caſe, or if an alienation be made to 
defraud the poſſeſſor of his right (which is 
void) the defendant ſhall forfeit for the 
forcefound treble damages to the party, and 
make fine and ranſom to the king; but this 
does not extend to ſuch as endeavour to 
keep poſſeſſion, manu forti, after three years 
peaceable enjoyment of themſelves, their an- 


ane 


ceſtors, 
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ceſtors, or thoſe under whom they claim— 
enforced by 31 E. c. 11. 


OvusTER of the freehold is alſo effected by 
4th, Diſcontinuance, which happens when he 
who hath an eftate tail, maketh a larger eſ- 
tate of the land than he is entitled to do (14), 
in which caſe the eſtate is good, only ſo far 
as he who hath made it, hath power, As 
if tenant in tail makes a feoffment in fee, 
here the entry of the feoffee is lawful dur- 
ing the life of the feoffor; but if he retains 
the poſſeſſion after the death of the feoffor, 
it is a diſcontinuance of the antient eſtate, 
which ſhould have gone to the heir. By 
32 H. VIII. c. 28. no act of the huſband 
ſhould work a diſcontinuance of, or preju- 
dice the inheritance or freehold of his wife; 
but that after his death, ſhe, or her heirs, 
may enter on the lands in queſtion. By 1 El. 
c. 19. & 13 E. c. 100. all alienations made by 
ſole corporation, as a biſhop, without con- 
ſent of the chapter, are void, ab initio. 


10 & 11 C. I. c. 3. ſe &. 1. 2. leaſes made by ſuch 
perſons fur tacre than 21 years, of ands, & c. whereof ; 
there ſhall be no other leaſe in being that ſhali not deter- 


mine within the ſpace of one yezr; and unleſs under 
ſome other reſtrictions, to be void. 


(14) Finch, I. 190. 


Vol. II. G th, De- 
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5th, Deforcement, which is the detainer of 
the freehold from him that hath: the right 
of property (15), but never had any poſleſ- 
fion under that right, in any manner than 
by one of thoſe four which have been before 
mentioned. As where a lord hath a ſeig- 
nory, and lands eſcheat to him propter de- 
fectum ſanguinis, —but the ſeiſin is with- 
held from him. The injury is not an abate- 
ment,—7or an intruſion, — nor a diſſeiſin.— 
nor a diſcontinuance, but a deforcement( 16). 
So if a man lets land for a term of years, 
and the term expires by ſurrender, or ef- 
flux of time, —and the leſſee, or any ſtran- 
ger who was in poſſeſſion at the expiration 
of the term, holds over, and will not deli- 
ver the poſſeſſion to him in remainder or 
reverſion, this is a deforcement (17).—80 is 
land aliened by an infant (18). So if two 
ſiſters are co - parceners, and one enters and 
keeps the other out (19). So if a man co- 
venants to convey lands to another, and 
neglects (20), — hence in levying a fine, the 
perſon againſt whom the fictitious action is 
brought, is called the deforciant,—The 
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(15) Co. Litt. 27). (16) F. N. B. 143. (17) Ibid. T 
201. 205. 206. 207. Finch. I. 263. (18) F. N. B. 192. N 
Finch. l. 264. (19) F. N. B. 197. Finch. I. 293, 294. t 
(20) F. N. B. 146. t. 
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three former ſpecies of injury, are ſuch 
wherein the entry of the tenant, ab initio, 
as well as the continuance of the poſſeſſion, 
was unlawful. The laſt two, where the 
entry of the tenant was firſt lawful, but 
the wrong conſiſts in detaining the poſſeſ- 
ſion. The remedies for the two laſt ſpecies 
of injuries are alſo by reſtitution of delivery 
of poſſeſſion to the owner, and damages 
ſometimes for the unjuſt amotion. But 
this reſtitution muſt not be by the party's 
entry, without form of law. 


So far for remedies where the occupier 
of the land hath gained only a mere poſſeſ- 
ſion, The remedies next follow, where the 
occupier hath not only a mere poſſeſſion, 
(which may be deſtroyed by entry) but an 
apparent right of poſſeſſion, which cannot 
be removed but by courſe of law ;—in pro- 
ceſs of which muſt be ſhewn, that tho' he 
hath at preſent poſſeſſion, yet there is a 
right of poſſeſſion ſuperior to his, in him 
who brings the action. Theſe are by writ 
of entry, or an aſi ge. They are mere po/- 


ſeſſory actions, and do not interfere with the 


right of property,—reſtoring only the de- 
mandant to that ſituation he was in before 
thediſpoſſeſſion. The writ of entry is directed 

to the ſheriff, requiring him to command 
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the tenant to render to the demandant the 
lands in queſtion, &c. or on refuſal, to ap- 
pear in court on ſuch a day, to ſhew why 
he bath not done it, - which cauſe may be 
by a denial of the fact, or having entered by 
ſuch means as are ſuggeſted; ora juſtification 


of his entry; and hereon the poſſeſſion is a- 


warded to him who produces the cleareſt 
right to poſſeſs it. By ſtatute of Marl. 
52 H. III. c. zo. a writ is framed, called a 
writ of entry in the poſt, ſtating that the 
tenant had no legal entry, unleſs ſubſe- 


quent to the ouſter done by the original 


diſpoſſeſſor, - and rightly concluding, that 
if the original title was wrongful, all claims 
therefrom muſt be ſo. It is upon this writ, 
(ſur diſſeifin in the poſt) that the form of 
the common recoveries is founded, as obſer- 
ved in chap. 21. book 2. 


THis remedial writ is applicable to all 


caſes of ouſter before mentioned, except 
diſcontinuance by tenant” in tail, and ſome 


peculiar ſpecies of deforcements.—Such as 


deforcement of dower, by not aſſigning her 
any within the time limited by law, for 
which her remedy is by writ of dower, unde 
nibil habet (21). If ſhe be deforced of only 


(21) F. N. B. 147 


part, 
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part, then ſhe has a writ of right of dower. So 
if the heir or his guardian aſſign her too much, 
they may be remedied by writ of admea- 
ſurement of dower (22); a writ of aſige 
ſhews the title of the demandant by her or his 
an-eſtor's poſſeſſion (23). It is only applica- 
ble to the injuries by abatement, and a re- 
cent or novel diſſeiſin. If the abatement hap- 
pened by the death of the demandant's near 
relation, the remedy is by aſſize of mort 
Tanceftor, directing the ſheriff to ſummon a 
jury to view the land, and to recognize, if 
ſuch anceſtor was ſeized thereof at his death; 
and if the demandant benext heir (24). And 
when the judges come down, if the points 
be found in the affirmative, they order the 
tenant to give the land to the demandant. 
If the abatement happened by death of a 
grandfather or grandmother, then it muſt 
be by aſſize of ayle, or de avo ; if by a great 
grandfather or mother, then the writ of 
beſayle, or de proavo; if it amounts one 
degree higher, tothe treſayle, or grand father's 
grand father; or if it happened on the death 


(22) F. N. B. 148. Finch. l. 314. (23) Finch. l. 
284. (24) Ibid. 290. F. N. B 195. 


And if the degree is ſo remote that no writ can be 
made from precedent, there ſhall be one framed by the 
«ing's council, by E. ſtat. 52. H. III. c. 30. 
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of any collateral relation, it is called a writ 
of caſenage, or de conſanguineo 25). There is 
another anceſrel writ of nuper obiit, where 
an anceſtor dies, leaving many heirs, one of 
which enters and holds the others out of 
poſſeſſion (26). None of theſe poſſeſſory 
actions lie above the fourth degree in the 
collateral line (27); but in lineal aſcent they 
may be brought, ad infinitum (28). It is 


held as law (29), that where lands were de viſe- 


able by will, no aſſize of mort d' anceſtor 
would lie; therefore, ſince all lands are now 
liable to 3 in caſe of abatement, re- 
courſe muſt be had to writ of entry, 
An aſſize of nove (recent) difſeifin, in which 
the demandant's poſſeſſion muſt be ſhewn, 
and recites a complaint by the demandant of 
the diſſeiſin committed, in direct averment, 
whereupon the ſheriff is commanded to 
ſeize the land and all the chattels thereon, 
and keep them, till the arrival of the juſ- 
tices—(which, ſince the introduction of 
giving damages, is omitted) (30) and to ſum- 
mon a jury to view the premiſles, and to 
make recognition of the aſſize to the juſ- 


(25) Finch. I. 266 267. (26) Ibid. 293. F. N. B. 
197. (27) Hale on F. N. B. 221. (28) Firzh. abri. tit. 
coſenage, 15. (29) F. N. B. 196. BraQton, l. 4. de 
aſſiſ. mortis anteceſſoris, c. 13. ſeQ. 3. (30) Booth. 211. 


tices. 
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tices (31). If, on trial, the demandant can 
prove a title; an actual ſeiſin; and his diſ- 
ſeiſin, he ſhall recover his ſeiſin, and da- 
mages. — By Stat. Merton 20 H. III. c. 3. 
if a perſon diſſeiſed, recover ſeiſin by aſſize 
of novel diſſeiſin, and be again diſſeiſed of 
the ſame, by the ſame diſſeiſor, he ſhall have 
a writ of re- diſſeiin, and if he recover 
the diſſeiſor ſhall be impriſoned, —and by 
Stat. Marlb. 52 H. III. c. 8. ſhall pay a fine 
to the king; to which Weſt, 2. 13 E. I. 
c. 26, hath ſuperadded double damages to 
the party grieved. So, by the ſaid Stat. 
Merton, when any lands are recovered by 
aſſize of mort d anceſtor or other jury, or 
any judgment of court ; if the party be 
afterwards diſſeiſed by the ſaid perſon, he 
ſhall have a writ of poſt diſſciſin againſt 
him, which ſubjects him to the ſame pe- 
nalties as a re · diſſeiſor. In all theſe actions 
there is a time of limitation, by 32 H. VIII. 
c. 2. of fifty years for land, and the like 
period for cuſtomary or preſcriptive rents, 
ſuits, and ſervices, (for there is no limita- 
tion on rent reſerved by deed) (32) to recover 


(31) F. N. B. 177. (32) 8 Rep. 65. 


t 10 C. I. Seſ. 2. c. 6. ſect. 2. 3. on the poſſeſſion of 
the demandant within twenty years next before the teſte 
of the writ. 


poſſeſſion, 
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poſſeſſion, merely on the diſſeiſin or diſpoſ- 
ſeſſion of one's anceitors : and of 30 years on 
all writs grounded on the poſſeſſion of the 
demandant himſelf. But if by this diſſeiſ- 
ing, the tenant comes into the poſſeſſion of 
lands, to which. he had an original right, 
the doctrine of rem:/ter, (mentioned in chap. 
II. of this book) takes place in his favour, and 
he is put in the ſame condition as if he had 
recoverec by writ of entry. But as theſe 
poſieſſorv actions only reftore the right of 
poſſet on; as entry does of poſſeſſion, with- 
ou aterfering in the right, the law points 
out method by which, he who has the 
right of property may recover from him who 
has the right of poſſeſſion, which is by a 
writ of right. This happens in four caſes, 


1ſt, Upon an alienation by tenant in tail, 
whereby the eſtate tail is diſcontinued, and 
the remainder or reverſion, is on failure 
of the particular eſtate, diſplaced and turned 
to a mere right; the remedy is by action of 
Formedon (ſecundum formam doni) and is the 
higheſt action a tenant in tail can have (33). 
It is diſtinguiſhed into a formedon in the 
deſcender, in the remainder, and in the re- 
verter. In the deſcender; lies where a gift 


(33) Co. Litt. 316. 
in 
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in tail is made. and the tenant alienes, or 1s 
diſſeiſed and dies; in which the demandant 
muſt ſtate the manner and form of the gift, 


and prove himſelf heir ſecundum, &c. In 


the remainder ; lies where a man gives land 
to another for life, or in tail, remainder to a 
third perſon in tail, or in fee; and he who 
hath the particular eſtate dies, without iſſue 
inheritable, and a ſtranger intrudes on him 
in remainder and keeps him out (34); in 
which the remainder man muſt ſtate the 
form of the gift, and the happening of the 
event on which the remainder depended. 
In the reverter; lies where there is a gift in 
tail, and afterward by the death of the do- 
nee, or his heirs, without iſſue of his body, 
the reverſion falls on the donor, his heirs or 
aſſigns, in which the reverſioner ſhall ſuggeſt the 
gift, his own title tothe reverſion minutelyde- 
rived from the donor, and the failure of iſſue 
on which the reverſion took place (35.) The 
limitation of a formedon by 21 J. I. c. 16. is 
twenty years. . 


2d, If the owners of a particular eſtate, as 
for life, in dower, curteſy, or in fee tail, are 
barred of the right of poſſeſſion by a reco- 
very thro their default in a poſſeſſory action, 


10 C. I. ſeſſ. 2. c. 6. ſect. 8. 
(34) F. N. B. 217. (35) Ibid. 219. 8 Rep. 88. 
the 
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the ſtat. Weſt. 2 13 E. I. c. 4. gives thema 
writ of quod ei deforceat ; but in caſe the 
recovery was not by his own default, but on 
defence in the inferior poſſeſſory action, this 
ſtill remains final with regard to theſe parti- 
cular eſtates; and hence it is that a common 
recovery (on a writ of entry in the poſt) had, 
not by default of the tenant himſelf, but 
(after defence made, and voucher of a third 
perſon to warranty) by default of ſuch 
vouchee, is now the uſual bar to cut off an 
eſtate tail, 


3d and 4th, In caſe the right of poſſeſſion 
be barred by a recovery on the merits in a 
poſſeſſory action; or laſtly, by a ſtatute of 
limitations, a claimant in fee ſimple may 
have a mere writ of right, which is the high- 
eſt writ in the law (36), and lies only of an 
eſtate in fee. It lies concurrently with all 
other real actions, and alſo lies after them. 
It may be brought in the firſt ſtage, where 
the demandant is intitled to the poſſeſſion, 
yet it is rarely brought until the mere right 
is obliged to be ſued for. After iſſue once 
joined in a writ of right, the judgment is 
final. It ſhould be brought in the court ba- 
ron of the lord of whom the lands are hold- 
en; if he holds no court, or hath waived his 


36) F. N. 
right, 
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right, it ſhall be brought in the king's courts 
by writ of pracipe originally (37); and then 
it is a writ of right cloſe (38); when brought 
in the court baron, it 1s called open, or pa- 
tent; and if brought in the king's courts, 
it is directed to the ſheriff, not the lord; 
alſo, when one of the king's immediate te- 
nants in capite is deforced, his writ of right 
is called a writ of prœcipe in capite; and be- 
ingdirected tothe ſheniff, and returnable in the 
king's courts, is called awritof right cloſe( 39). 
There is alſo a little writ of right cloſe, which 
lies for the king's tenants in antient demeſne, 
and others of a ſimilar nature (40), to try 
the right of their lands, &c. in the court of 
the lord excluſively (41). But the writ of 
right patent itſelf may be removed into the 
county courts by writ of tolt, and from 
thence into the king's courts by writ of pone, 
or recordare facias, at the ſuggeſtion of either 
party of a delay of juſtice (42). In this ac- 
tion the demandant muſt allege ſome ſeiſin 
in himſelf, or ſome perſon under whom he 
claims, and thence deduce his title : to which 
the tenant may anſwer, by denying the de- 


(37) F. N. B. 2 Finch, l. 313. (38) Booth, gr. 
(30) F. N. B. 5. (40) Kitchen tit. copyhold. 
(41) Bracton. I. f. c. 11. I. 4. tr. 1. c. 9. & tr. 3. c. 139. 
Old tenur. tit: tenir en ſccage, old N. B. tit. gerde, & 
tit. bricfe de reQo claus. F. N. B. 1t. (42) F. N. B. 
5 4+ 1 

mandant's 
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mandant's right, which puts the demand. 
ant on the proof, in which if he fails, or the 
tenant ſhews a better title, he and his heirs 
are perpetually barred. If he can thew a 
better title, he bars the tenant and his heirg 
for ever. It is limited by 32 H. VIII. c. 25 
to ſixty years: ſo the poſſeſſion of lands for 
ſixty years uninterrupted. in fee ſimple. is 
at preſent a ſufficient title againſt all the 
world, and cannot be impeached by any 
dormant claim whatſoever. The title of 
lands is now uſually tried upon actions of 
ejectment or treſpaſs. 


b 10 C. I. ſeſſ. 2. c. 6. ſeR. x. 


CHAP, 


. 


Cm A ©; 
orf Diſpolſeſſion; or Ouſter, of Chattels real. 


H AVING in the former chapter con- 
ſidered the ſeveral ſpecies of ouſter of free- 
holds and their remedies, it now remains to 
conſider how a man may be ouſted of 
chattels real; that is, from an eſtate by ſta- 
tute ſtaple, ſtatute merchant, elegit, or from 
an eſtate for years. 


Ovs TER from eſtates held by ſtatute or 
elegit, happens when the legal proprietor 
is turned out, before his eſtate is determin- 
ed, by raiſing the ſum for which it is given 
him in pledge, the remedy for which is by 
aſſiae of navel diffeifin (1), by Wet. 13 
Ed. I. c. 18. and ſtatute de mercatoribus 27 
Ed, III. c. . 


OvusTeR from an eſtate for years, happens 
by ejecting the tenant, or turning him out 
during the continuance of his term; for 
which there are two remedies; the writ of 


(1) F. N. B. 128. 
ejectione 
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gjeftione firme, which lies againſt any one 
who has committed the injury complained 
of; and the writ of quare ejecit infra ter- 
minum, which lies, not againſt the wrong- 
doer, but againſt his feoffee, or other per- 
ſon claiming under him, 


Tux firſt lieth where lands, &e.- are let for 
a term of years, and afterwards the leſſor, 
remainder man, reverſioner, or ſtranger doth 
eject the leſſee (2), and by it he ſhall re- 
cover back his term, with damages. This 
is now the common method to try the title 
of lands. or tenements.— To this end a 
leaſe for a term of years is ſtated in the pro- 
ceedings to have been made by him who 
claims title, to the plaintiff in the action; 
which plaintiff ſhould be an actual perſon, 
and not a fictitious one, as is frequently, 
tho' unwarrantably, practiſed (3). It is alſo 
ſtated that the leſſee entered, and that the 
defendant, who is called the caſual ejedor, 
ouſted him, for which he brings his action. 
When the complaint is fully ſtated in the 
declaration, the caſual ejector ſends a notice 
to the tenant in poſſeſſion, informing him of 
the action brought by the leſſee, and tranſ- 


(2) F. N. B. 220. (3) 6 Mod. zog. 
mitting 
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mitting him a copy of. the declaration, 
withal aſſuring him, that he, the defen- 
dant, hath no title to the premiſſes, and 
ſhall make no defence; and therefore, 
adviſing the tenant to appear and defend 
his own title, —otherwiſe he, the caſual 
ejector, will ſuffer judgment to go againſt 
him, and thereby the actual tenant will be 
turned out of poſſeſſion. If the tenant in 
poſſeſſion does not, within a limitted time 
after this notice, apply to the court to be 
admitted a defendant, inſtead of the caſual 
ejector, he is ſuppoſed to have no right; and 
on judgment had againſt the caſual ejee- 
tor, the real tenant will be turned out by 
the ſheriff, If he applies to become de- 
fendant, it is allowed, on condition, that he 
enter into a rule of court to confeſs at the 
trial of the cauſe,—the /eaſe of the leſſor 
the entry of the plaintiff—and his ouſter 
by him—now made defendant inſtead of 
the caſual ejetor—and then the trial ſtands 
on the title only.—Then the declaration is 
altered, by changing the name of the caſual 
ejector to that of the tenant, and the cauſe 
goes down to be tried, —under the name of 
the plaintiff on the demiſe of the leſſor a- 
gainſt the new defendant. The leſſor of 
the plaintiff is bound to make out a clear 

title, 


* " * —_ . 
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title, and then judgment and a writ of Ba- 
bere poſſeſſionem, ſhall go for the plaintiff, 
who by his trial has proved the right of 
the leſſor. By 11 G. II. c. 19. * all tenants, 


on pain of forfeiting three years rent, are 


bound to give notice to their landlords when 
ſerved with any declaration in ejectment,.— 
and any landlord may, by leave of court, be 
made a co defendant in the action. But if the 
new defendant fails to appear at the trial, 
and to confeſs leaſe, entry, and ouſter, the 
plaintiff muſt be non-ſuited for want of 
proving theſe requiſites; but judgment in the 
end will be entered againſt the caſual ejec- 
tor,—for the plaintiff is again put in the 
condition he was before the conditional rule 
was made; and we have before ſaid, that 
would be judgment againſt the caſual ejec- 
tor. But by the laſt mentioned ſtatute, 


* 'There is not any ſtatute in this kingdom, that I can 
find, to oblige the tenant to give his landlord information 
of the ſervice of the ejectment, or to ſubjeA him to a pe- 
nalty for not doing ſo ; but the mode is, if the landlord 
hath not been ſerved with the ejectment, he has a right 
to come into the court, in which the ejectment is depend- 
ing, and make his title appear by affidavit ; and ſwear: 
that he was not ſerved with the ejectment, (which the 


leſſors of the plaintiff's own affidavit of the ſervice wil 


prove) and after that, if a ſufficient title appears, thc 
court will permit the landlord to take defence. G 
II 


G . 


B 


ſe 


Ye 
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11G.IL.c. 19. execution ſhall be ſtayed, if any 
landlord, after default of his tenant, applies 
to be made a defendant, and enters into 
the uſual rules, to confeſs leaſe, entry, and 
ouſter. The damages uſually recovered are 
very ſmall, as a ſhilling. But an action of 
treſpaſs lies after recovery in ejectment, to 
recover the meſne profits—which action 
may be brought in the name of the nomi- 
nal plaintiff or his leſſor, againſt the te- 
nant in poſſeſſion, whether he be made par- 
ty to the ejectment or ſuffer judgment by 
default (4). But no ejectment will lie where 
there can be no entry ; as of an advowſon— 
or other incorportal hereditament (5); ex- 
cept for tythes in the hands of lay impro- 
prietors, by 32 H. VIII. c. 5.“ and ſince 
extended to tythes in the hands of the 
clergy (6); but it will not lie where the 
entty of him that hath the right is taken 
en away by deſcent, diſcontinuance, twenty 
nation years diſpoſſeſſion, or otherwiſe. By 4 G. 

my II. c. 28.“ _y landlord who hath by his 


; right Vor. II. H ' leaſe 
epend- 
ſwears (4) 4 Burr. 668. (5) Cro. Car. 492. Stra. 54- 


cn the Brownl. 129. (6) Cro. Car. 301. 2 Lord Raym. 789. 
ce wil | 
\rs, the 


116 


33 H. VIII. Seſſ. x. c 12. ſea. 1. 4G. I. c. 5. 
ſect. 3. 8 G. I. c. 2. ſect. 1. When more than one 
year's rent is due, ſhall be barred of all remedy, other 

than 
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leaſe a right of re-entry in caſe of non- 
| payment of rent—when half a year's rent is 
due, and no ſufficient diſtreſs 1s to be had, 
may ſerve a declaration in ejectment on his 
tenant, or fix the ſame on ſome notorious 
part of the premiſſes, which ſhall be valid 
without any formal re-entry or previous 
demand of rent; and a recovery in ſuch, 
ſhall be final and concluſive in law and e- 
quity, unleſs the rent and all coſts be paid or 
tendered, within ſix calendar months af- 
terwards. 


2d, Tux writ of quare ejecit infra termi- 
num, has fallen into diſuſe ſince the introduc- 
tion of fictitious ouſters. 


than by writ of error. 5 G. II. c. 4. ſect. 1. altho' no 
clauſe of re-entry hath been agreed on. 15 and 16G. 
III. c. 27. ſect. x. enacts that no eviction ſhall be affected 
or impeached hereafter for want of a demand of the rent, 
after the arrears have been aſcertained, as directed by 4 
G. I c. 5. ſect. 3. that there ſhall not hereafter be any 
neceſſity for ſuch demand, — ſect. 4. That notice on the 
premiſſes as above, ſhall be good, ſect. 5, 6. If affixed 
a month before any other proccedings ſhall be had, upon 
affidavit that the tenant cannot be found. 


ay © — 1 


'( & ] 


S A 


Of Tr eſpaſs, «5 


TH E ſecond ſpecies of injuries to pro- 
perty is treſpaſs, which in its moſt extenſive 


ſenſe ſignifies any tranſgreſſion againſt the 


laws of nature, of ſociety, or of the country 
in which we live; but in the ſenſe in which 
it is to be here conſidered, it ſignifies only 
an entry on another's ground without law- 
ful authority, and doing ſome damage, how- 
ever inconſiderable, to his real property. 
For remedy of which an action of treſpaſs 
will lie, in which will be determined the 
quantum of ſatisfaction, by conſidering if the 
offence was wilful or inadvertant, and by 


eſtimating the value of the damage. Going 


on another man's ground, whether there be 
a fence or not, is a damage of this kind. 


To ſupport this action, there muſt be a 
property in the ſoil, and an actual entry 
or at leaſt a leaſe and poſſeſſion of the herb- 
age (I). An heir cannot have this action be- 


(1 ) Dyer, 285. 2 Rol. Abri. 549. 
H 2 | fore 
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fore entry againſt an abator, tho' a diſſeiſee 
may againſt a diſſeiſor. But not for any act 
done after the diſſeiſin, until he hath gain- 
ed poſſeſſion by re-entry, and then he may 
maintain it for the intermediate damage. By 
6 An, c. 18. if a guardian or truſtee for an 
infant; a huſband ſeiſed zure uxoris, or a per- 
ſon having an eſtate determinable on a life 
or lives, ſhall; after the expiration of their re- 


ſpecti ve intereſts, Hold over, they are judged 


treſpaſſers, and the reverſioner or remainder 
man may, by motion to chancery, procure 
the ceſtuy qui vie to be produced by the te- 
nant of the land, or may enter thereon in 
eaſe of his refuſal or wilful neglect. By 
4 G. II. c. 28. and 11 G. II. c. 19. if, after 
the determination of any term of life or 
lives, or years, any perſon ſhall wilfully hold 
over the ſame, the leſſor may recover by 
action of debt, either a rent of double the an- 
nual value of the premiſſes, in caſe he hath 
himſelf demanded, or given notice in wri- 
ting to deliver the poſſeſſion ; or elſe dou- 
Hle the uſual rent, in caſe the notice for 
quitting proceeds from any tenant having 
power to determine his leaſe, and he af- 
terwards neglects to carry it into execu- 
tion. | 


a 11 A. c. 2. ſect. 1. forfeit double the yearly value. 
A May 


38383 1 3 . 
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A MAN is alſo anſwerable for the treſpaſs 
of his cattle if they ſtray on the land of 
another, and tread his herbage, or ſpoil his 
trees, &c. the owner muſt pay damages. The 
party injured has a double remedy—either 
to diſtrein the cattle thus damage feaſant, till 
the owner make ſatisfaction; or by action 
—and the action that lies either where the 
damage is done by a man or his cattle, is a 


treſpaſs, vi et armis, If the injury is con- 


tinually renewed by the cattle coming re- 
peatedly, the action may be laid with a con- 
tinuando, without bringing ſeparate ones(2); 
but where the ſeveral acts, each terminate, 
it is otherwiſe (3). 


Is ſome caſes treſpaſs is juſtifiable—as if 
a man comes to receive money on land, or at 
a houſe, there payable—a reverſioner to ſee 
if any waſte be committed, and ſuch like (4) 
—the poor to enter and glean on another's 
ground after harveſt (5) — ſo to hunt badgers 
or foxes, or other ravenous beaſts of prey, 
in another man's land (6) ;—but if one ill 
uſe that authority, he ſhall be a treſpaſſer ab 


» 25 H. VIII. c. 1. 28 H. VIII. c. 24. fe. 1. 

(2) Lord Raym. 240. 2 Rol. Abri. 545. 
{3) Lord Raym. 823. Salk. 638. 639. (4) 8 Rep. 146. 
(s) Gilbert's Ev. 253. Trials per pais, c. 15. p. 438. 
6) Cro. Jac. 321. (7) Ibid. 148. Finch, l. 47. 


mitio; 
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initio (); or ifone comes to a tavern, and will 
not go out in reaſonable time, he is a treſpaſſer, 
ab initio (8), but not if he refuſes paying for 
the wine; yet an action of debt or aſſump- 
ſit will lie (9). By 11 G. II. c. 19. no ſubſe- 
quent irregularity of a landlord, ſhall make 
his firſt entry a treſpaſs—but the party in- 
jured ſhall have a ſpecial action on the caſe 
for the real injury ſuſtained, unleſs tender 
of amends hath been made. But if the re- 
verſioner, who enters to ſee if waſte be com- 
mitted, breaks the houſe, or ſtays all night, 
in theſe, and ſimilar caſes, the act demon- 
ſtrates his purpoſe a treſpaſs, ab initio (10). 
So in caſe of hunting, a man cannot juſtify 
breaking the ſoil, and digging the m_ out 
of the earth. | 


By 43 Eliz. c. 6. & 22 & 23 C. II. c. 9. 
ſect. 1365. to prevent vexatious actions of 
treſpaſs, as well as other perſonal actions, 
where the jury gives leſs damages than 40s. 
the plaintiff ſhall be allowed no more coſts 
than damages—unleſs the judge ſhall certity 
under his hand that the title of the land 
came in queſtion—and H by 8 K 9 W. 


2 G. I. c. 11. ſed. 14. 
(8) 2 Rol. Abri. 561. (09) 8 Rep. 14) 
(10) 3 Rep. M46 5 


Ill, 
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III. c. 11“, when it ſhall appear that the treſ- 
paſs was wilful or malicious, and be ſo certi- 
fed by the judge, the plaintiff ſhall recover 
full cots *. Every treſpaſs is wilful, where 
the defendant hath notice or is eſpecially 
forewarned not to come on the land; and 
every treſpaſs is malicious, tho' the damage 
may not amount to 40s. where the intent 
of the defendant plainly appears to be to ha- 
raſs or diſtreſs the plaintiff, And unleſs by 
4and 5 W. & M. c. 23. which gives full 
coſts againſt any inferior tradeſman, appren- 
tice, or other diſſolute perſon, who is con- 
victed of a treſpaſs in hawking, hunting, fiſh- 
ing, or fowling on another's lands ; in which 
it is adjudged, that if any inferior tradeſman 
(as a clothier) ſhall offend herein, be his 
eſtate what it may, he ſhall be liable to full 
coſts, if guilty of ſuch treſpaſs (11). 


4 g W. III. c. 10. ſect. 4. * Turner againſt 
Horton, and Tiffen againſt Glaſs, 2 Barnes 104 and 124. 
Court determined that when words are not actionable in 
themſelves, but only Maintainable in reſpect to damages, 
the plaintiff ſhall have full coſts, if he gets any damages. 
10 W. III. c. 8. ſect. 19. 

(11) Lord Raym. 149. 


CHAP, 


( 104 ) 


N 


Of Nuſance. 


Nu S ANC E ſignifies any thing that 
worketh hurt, inconvenience, or damage 
and is of two kinds, public or common nu- 
ſances; which affect the public: — And 
private nuſances; which hurt or annoy the 
lands, tenements, or hereditaments, of ano- 
ther (1). The former will be treated of 
under the head of public wrongs, chap. xiii. 
book 4. Of the latter are many kinds, as, 
if a man builds a houſe ſo cloſe to mine, 
that his roof overhangs my roof, and throws 
the water on mine, for which an action 
will lie (2); ſo too, if one builds a houſe ſo 
near to mine that it ſtops my antient win- 
dows (3), but they muſt have ſubſiſted time 
out of mind, elſe it is no nuſance. If 
one keeps hogs, or other noiſome animals, 
ſo near another's houſe, that the ſtench in- 
commodes him (4). So of an offenſive trade, 
as a Chandler, If one erects a ſmelting- 


(1) Finch. l. 188. (2) F. N. B. 184. (3) 9 Rep. 58. 


(4) Ibid, 
houſe 
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houſe ſo near as to kill, by its vapours, ano- 
ther's corn or graſs, —or damages his cattle 
(5). So if one does any act in itſelf lawful, 
yet being done in that place neceſſarily 
tends to damage another's property; So if 
my neighbour ought to ſcour a ditch and 
does not, whereby my land is overflowed 
(6). So to ſtop water that» uſes to run to 
another's meadow or mill (7). To corrupt 
it by erecting a dye-houſe on the upper 
part of the ſtream (8). So if I have a way 
acroſs another's land, and he obſtructs me 
in the uſe of it—by ſtopping it ;—or put- 
ting logs acroſs it, or plowing over it (9). 
So if I have a market or fair, and another 
ſets upone ſo near mine that it does me a 
prejudice (10). Bus to make this a nuſance, 
it is neceflary that my market or fair be 
older. That the market be erected with- 
in a third part of twenty miles from 
mine. That ſuch market or fair be on the 
ſame day of mine; yet even tho” it be not 
on the ſame day it may be a nuſance; but 
of this, proof muſt be taken by jury. If a 


(5) 1 Rol. Abri. 89. (6) Hale on F. N. B. 427. 
(7) F. N. B. 184. (8) 9 Rep. 59. 2 Rol. Abri. 141. 
(9) F. N. B. 183. 2 Rol. Abri. 140. (10) F. N. B. 
184. 2 Rol. Abri. 140. | 
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ferry is erected ſo near another as to draw 
away its cuſtom; for the owner of a ferry 
by preſcription, is bound always to keep it 
in repair and readineſs, elſe he may be 
grievouſly amerced (11), But it is not fo, 
to ere a mill ſo near another's as to draw 
the cuſtom, unleſs the water 1s intercepted 


this and ſuch like, is damnum abſque in- 


Juria (12). Theſe, and ſuch like, are all 
private nuſances, for which the remedies are, 

Firſt, By action on the caſe, in which the 
party injured ſhall recover damage, but not 
remove the nuſance—yet every conti- 
nuance of a nuſance is a freſh one (13), for 
which a new action will lie, and therefore 
probably the defendant will remove it to 
avoid being haraſſed. 


Bur leſt he ſhould not, there are two o- 
ther actions; the aſſize of nuſance, and the 
writ of quod permittat praſternere, which 
gives the plaintiff ſatisfaction for the in- 
jury, and alſo removes the nuſance. Theſe 
can only be brought by tenants to the free- 
hold, for tenants for years are confined to 
the action on the caſe (14). In an affize 
of nuſance, the party injured, complains of 


(11) 2 Rol. abr. 140. (12) Hale on F. N. B. 184. 
(13) 2 Leon. pl. 129. Cro. Eliz. 402. (14) Finch J. 289. 


a par? 
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a particular fact done ad nocumentum liberi 
tenementi ſui ; and it commands the ſheriff to 
ſummon an aſſize; that is, a jury, and view 
the premiſſes, and have them at the next 
commiſſion of aſſizes, that juſtice may be 
done (15). If the aſſize is found for the 
plaintiff, he ſhall have judgment of two 
things ; firſt, to have the nuſance abated ; 
and ſecond, to recover damages, by Weſt. 2. 
13 Ed. I. c. 24. and directs that when it 
is brought againſt the perſon who levied 
the nuſance, it is ſaidꝰ guod A. (the wrong- 
* doer) injuſte levavit tale nocumentum ;” 
if aliened to another, the complaint is ag4inſt 
both, quod A. (the wrong-doer) and B. (the 
alienee) Jevaverunt (16), &c. 


(15) F. N. B. 183. (16) 9 Rep. 55. 
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„ 
Of Waſte. 


WI STE is the fourth ſpecies of inju- 
ries that may be offered to one's real proper- 
ty, and is a ſpoil of another's eſtate. See 
chap. xviii. book 2. 


Tu perſons that may be injured by 
waſte are ſuch as have ſome intereſt in the 
eſtate waſted; as he who has a com- 
mon of eſtovers, &c. and the owner de- 
moliſhes the whole wood, and thereby de- 
ſtroys all poſſibility of taking eſtovers; 
or he who has the remainder or reverſion, 
after the determination of a particular e- 
Nate, of tenant in dower, by curteſy, leſſee 
for life or years, &c.—and his remedy is by 
writ of eftrepement to ſtop any waſte, and 
the ſheriff may by virtue thereof reſiſt them 
that do, or offer to do waſte ; and if other- 
wiſe he cannot prevent them, he may im- 
priſon them (1). If the writ be delivered to 
the tenant, forbidding waſte, and he after- 


wards commits any, an action may be car- 


(1) 2 Inf. 329. 
| ried 
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ried on, upon the foundation thereof, 
wherein his only plea can be on fecit vaſtum 
contra prohibitionem, and if on verdict it 
be found he did, the plaintiff may recover 
coſts and damages (2), or may proceed to 
puniſh the defendant for contempt (3). Be- 
ſides this redreſs, the courts of equity on 
bill exhibited, complaining of waſte and de- 
ſtruction, will grant an injunction to ſtay 
waſte, until the defendant ſhall put in his 
anſwer, and the court ſhall make ſome fur- 
ther order. A writ of waſte may be brought 
by him who hath the immediate eſtate of 
inheritance in reverſion or remainder a- 
gainſt tenant in dower, curteſy, life, or for 
years; or by one tenant in common of the 
inheritance againſt another. The equity 
of the ſtatute, which gives this writ of waſte 
to tenants in common (2 Weſt. 13 Ed. I.) 
extends it to joint tenants. The waſte muſt 
be ſomething conſiderable; if it only amount 
to 12 d. or ſuch petty ſum, the plaintiff 
ſhall not recover, nam de minimis non curat 


lex (4). 


IF the plaintiff recovers, he ſhall recover 
the thing waſted, and alſo treble damages, 


(2) Moor. 100. (3) Hob. 85. (4) Finch. I. 29. 
by 


110 A CowyARKATTVE View of the 


by ſtatute Gloceſter, 6 Ed. I. c. 3. If 
the defendant makes default or does not ap. 
pear at the day aſſigned, the ſheriff ſhall 
take a jury and go to the place waſted, and 
there enquire the damage and make a re- 
turn to court, on which the judgment is 
founded (5). If he appears to the writ, and 
afterwards ſuffers judgment to go by de- 
fault, or on a nibil dicit, this amounts to a 
confeſſion of the waſte, and the ſheriff ſhall 
not go to the place, but make enquiry of 
the quantum of damages (6. The defen- 
dant may on the trial, give in proof that 
"there was no waſte committed ; as that it 
happened by lightning, or other inevita- 
ble accident (7), but not, if done by a 
ſtranger (8). 


Wuex the damage is aſcertained, judg- 
ment is given by ſtatute Gloceſter, chap. 5. 
that the plaintiff ſhall recover the place 
waſted, for which he has immediately a 
writ of ſeiſin (if the eſtate be ftill ſub- 
fiſting) and treble damages aihgned by a 


Jury. 


(5) Poph. 24. (6) Cro. Eliz. 18. 290. (7) Co. 
Lut. 53. (8) Law of niſi prius, 112. 


Ix 
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Is neither of theſe writs, tenants, for 
life only, ſhall be intitled to ſue for waſte, 
—yet a parſon, &c. ſeiſed of a remain- 
der or reverſion in right of bis church, may 
have them. 
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( 112 ) 
N 4A £.. XV. 
On Subtra@ion. 


SUBTRACTION is the fifth ſpe- 
cies of injuries affecting real property, 
and is the withdrawing or neglecting any 
ſuit, duty, cuſtom, or ſervice from ano- 
ther, by him who has a right to perform it. 


THe remedy for this injury differs ac- 
cording to the nature of the ſervices, whe- 
ther they be due by virtue of a tenure, or 
by cuſtom only, Fealty, ſuit of court and 
rent, are ſervices due by virtue of a tenure, 
and the ſubtraction of any of them is an 
injury to the freehold, for which the gene- 
ral remedy is by diſtreſs; which is treated 
of in chap. 1 and 9. of this book. For 
the moſt part it is provided that the diſtreſs 
ſhall be moderate ; but in caſe, for fealty 
or ſuit of court, no difreſ can be too un- 
reaſonable or large (1); ſuch diſtreſſes are 
called infinite, and are uſed for other pur- 
poſes, as for ſummoning juries and the like; 


(1) Finch. I. 285. 
other 


* 


her 
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—other remedies are, by action of debt, of 
which enough has been ſaid in chap. . 
which action is extended by 8 Ann. c. 14. 
5 G. III. c. 17. for recovery of freehold 
rents. 


AssizE of mort d'anceſtor, or novel diſ- 
ſeiſin, will lie for rent as well as land (2). 


Warr de conſuetudinibus et ſervitiis— 
where the tenant withholds rent from his 
lord (3). 


Wir of Cefavit by ſtatute Gloceſter 6 
Ed, I. c. 4. Weſt. 2. 13 Ed. I. c. 21. and 
41. when a tenant ceaſes to perform his ſer- 
vices for two years together (4); or where 
a religious houſe hath lands given it on 
condition of performing certain ſpiritual 
ſervice, and negleQs it for two years, the 
lord ſhall have this writ. By the ſtatute of 
Gloceſter, it does not lie for lands let on 
fee farm rents, unleſs they have lain uncul- 
tivated for two years, and there be no ſufh- 
cient diſtreſs on the premiſſes; or unleſs the 
tenant hath ſo encloſed the land, that the 


9 A. c. 8. ſect. 5. 


(2) F. N. B. 195. (3) Ibid. 151. (4) Ibid: 208. 
Vol. II. | I lord 
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them uncultivated and unoccupied, ſo that 


ſhall be void *. So if a tenant on a writ of 


tenure, whereby the Jord loſes his verdict, 


r 
* 
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lord cannot enter to diſtrein (5); and if 
brought, yet on tender of arrears. and da- 
mage before judgment, and ſecurity for the 
future performance of the ſervices, the 
proceſs ſhall be at an end. 


Br 11 G. Il. c. 19. ſect. 16. where any 
tenant at rack rent ſhall be one year in ar- 
rear, and ſhall deſert the premiſſes, leaving 


no ſufficient diſtreſs can be had, two juſ- 
tices (after notice fixed on the premiſſes for 
fourteen days without effect) may give the 
landlord poſſeſſion, and thenceforth the leaſe 


—_ wo. wo as Voc 1 3 


aſſize for rent, or on reple vin, diſowns his 


he may have a writ of ſur diſclaimer, and 
recover back the lands fo holden (6). 


A TENANT may have a writ of ne injufte 
vexes (7), where he holds lands in fee ſim- 
ple, and has by inadvertence rendered more 
ſervices than he engaged for, to reduce 
them to their proper ſtandard. 


A writ of meſne, de medio, lies when the 
meſne lord ſuffers his tenant to be diſtreined 


(5) F. N. B. 209. 2 Inſt. 298. * There is not any ſuch 
wage in Ircland. (6) Finch, l. 270, 271. (7) F. N. B. as 
| J 
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by the lord paramount (8), and the tenant 
ſhall have judgment to be acquitted of the 
meſne lord; or if he makes default, the te- 
nant ſhall hold immediately of the lord 
paramount (9). 


Services due by cuſtom and preſcrip- 
| tion; as to do ſuit at another's mill, .in- 
ſtead of at that to which they are bound, 
for which the owner ſhall have a writ de 
ſecta ad molendinum (10), in which the cuſ- 
tom may be tried, and if found for the 
owner, he ſhall recover damages (11); ſo 


likewiſe a writ of ſecta ad furnam, ſecta ad 
torrale (12); but an action in the caſe will 


lie for ſervice due by cuſtom, 


(8) F. N. B. 135. (9) 2 Inſt. 374. (10) F. N. B. 
123. (11) Co. Entr. 461. (12) Regiſter fol. 153. 


( 116 ) 


C H A P. XVI. 
Of Diſturbancs. 


Tu E ſixth and laſt ſpecies of injury to 
real property is by diſturbance, which is uſu- 
ally a wrong done to ſome incorporeal here- 
ditaments, by hindering or diſquieting the 
owner in his lawful enjoyment (1). 


Or this there are five principal ſorts, 
it, Diſturbance of franchiſes, when a man 
hath any ſpecies thereof, as eſtrays, and 
is incommoded in the lawful exerciſe there- 
of—as by hindering him to ſeize them; for 
which the remedy is by action on the caſe, 
or in caſe of toll, a diſtreſs if he pleaſes (2). 


2d, DisTURBANCE of common, is when any 
act is done by which the right of another to 
his common is incommoded—as where one 
who hath no right of common puts his cat- 
tle on the land ; or one, having the right, 
puts on cattle not commonable, as hogs. (The 
lord may juſtify making burrows therein, 


(2) Finch, l. 187. (2) Cro. Eliz. 558. 
| and 
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and putting in rabbits) (3). For theſe inju- 
ries, the lord, or the commoners, may diſ- 
trein the cattle damage feaſant (4) ; or the 
commoner may bring an action on the caſe, 
provided the injury be any thing conſidera- 
ble, ſo that he may lay his action with a per 
quod, or allege that he was thereby deprived 
of his common—but for a trivial damage, 
the lord only, and not the commoner, hath 
an action (5). Another diſturbance is by ſur- 
charging the common, or putting on more 
cattle than the party hath a right to. The 
uſual remedies are either by diſtreining ſo 
many beaſts as are above the number allow- 
ed, or by action of treſpaſs, both which may 
be had by the lord; or by a ſpecial action 
on the caſe, in which any commoner may 
be plaintiff (6). But the moſt effeQual 
means 1s by writ of admeaſurement of paſ- 
(2). ¶ zure, which lies when a common appurte- 
nant, or in groſs, is certain in number ; or 


an where one has common appendant or appur- 
er o tenant to his land, the quantity of which has 
one not been aſcertained, the lord or commoner 
cal. is intitled to this writ—it is directed to the 
* ſheriff (), and not to be returned to any ſupe- 
rein, (3) Cro. Eliz. 876. Cro. Jac. 195. Lutw. 108. 

(4) 9 Rep. 112. (5) Ibid. (6) Freem. 
58. 273. (7) Finch, 1. 314. 2 Inſt. 36g. 
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rior court till finally executed ; on this all the 
commoners ſhall be admeaſured ($). The 
execution of it is by a jury of twelve men, 
who, on their oaths, are to aſcertain, under 
the ſuperintendance of the ſheriff, how many 
cattle each commoner is intitled to feed; 
and the rule is generally, that no commoner 
ſhall put on more than his land, to which it 
is annexed, can be manured by (g). If after 
this procceding, the defendant again ſur- 
charges, the plaintiff may have a writ of ſe- 
cond ſurcharge given by Weſt. 13 Ed. I. c. 
8. which requires the ſheriff to enquire by a 
jury if the defendant has again ſurcharged; 
and if he has, he ſhall forfeit to the king the 
ſupernumerary cattle, and pay damages to the 
plaintiff (10). There is another diſturbance 
of common, where the owner of the land, 
or other perſon, ſo encloſes it, as to pre- 
clude the commoner from enjoying it ; as by 
erecting fences (11), or by overſtocking it 
with rabbits, which tho' the commoner may 
not kill, yet he may have an action on the 
caſe (12.) For this the commoner may have 
a writ of novel diſſeiſin againſt the lord (13,) 


(8) F. N. B. 125. (9) Bro. Abri. tit. pre- 
ſcription, 28. (10) F. N. B. 126. 2 Inſt. 370. 
(11) Cro. Eliz. 198. (12) Cro. Jac. 195. 
(13) F. N. B. 179. 


or 
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or a writ of quod permittat againſt a ſtran- 
ger, as well as the owner, if the diſturbance 
amounts to a total deprivation (14), or he 
has his action on the caſe. (15.) Yet by 
ſtat. Merton, 20 H. III. c. 4. the lord may 


encloſe for the uſe of huſbandry any waſte 


grounds, woods, or paſture, provided he 
leaves ſufficient for his tenants. So alſo 
with ſome improvements, by Weſt. 2. 13 Ed. 
I, c. 46. So alſo by 29 G. II. c. 36. and 
31 G. II. c. 41. lords of commons, &e. 
by conſent of major part of commoners, 
may incloſe any part for timber and under- 
wood. 


3d, Wars, againſt which a diſturbance may 
be committed by him over whoſe ground a man 
hath ſuch aright, by incloſing or ploughing it, 
by which he cannot enjoy it, at leaſt ſo com- 
modioufly. If it be a way annexed to a man's 
eſtate, and the obſtruction is made by the 
tenant to the land, it is then a nuiſance, for 
which an aſſize will lie, vid. chap. 13. But if 
the right. be only annexed to a man's per- 
ſon; or if the obſtruction is only made by 
a ſtranger, it is a diſturbance, the remedy for 
which is by action on the caſe (16). 


(14) F. N. B. 123. Finch, l. 2786. (15) Cro. 
Jac. 195. (16) Hal. on F. N. B. 183. Lutw. 
III. | | 


4th, A 


* 
2 "= 
— AY 
—— 


2 
— — 
— 
. — 


7. 
N 
k 


I”, 


* — 
— — . - 
— — 2 - RD. 4 = . 
——_ —S — = 2 * — — 
= — _ ä * — . 2 . * - 
4 * 


—— 
— — = * 
2 — 


”" add 
2 
= — 
a a 


— 
ER IE > 


120 A ComeararTive Mx of the 


th, Adiſturbance of tenure, or breaking that 
connection between landlord and tenant—as 
if a tenant at will is inveigled, or menaced, 
or ſeduced by a ſtranger to leave his tenan. 


cy, the lord has an action on the caſe againſt 
him (17). 


th, Tae diſturbance of patronage—which is 
an hindrance or obſtruction of a patron to 
preſent his clerk, It was diſtinguiſhed at 
common law from uſurpation, which is an 
abſolute ouſter of the patron (18). By Weſt, 
2. 13 Ed. I. c. 5. ſect. 2. if a poſſeſſory action 
be brought within ſix months after the 
avoidance, the patron ſhall recover that very 
preſentation, which gives back to him the 
ſeiſin of the advowſon. And by 7 An. c. 
185. no uſurpation ſhall diſplace the eſtate of 
the patron, but that the patron on the next 
avoidance may preſent. It now ſtands, that 
if a ſtranger uſurps my preſentment, and I 
do not purſue within ſix months, I loſe that 


- turn, but that only. Diſturbers may be; 


the pretended patron, by preſenting without 
right ; his clerk, by demanding, or obtaining 


(:) 1 G. II. c. 23. ſe. 6. made per. by 13 G. II. 
C 


oY 
(17) Hal. Anal. c. 4o. 1 Rol. Abri. 108. 119. (18) Co. 
Litt. 277. 


inſtitution ; 


8 r 1 wt + 
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inſtitution ; and the ordinary, by refuſing the 
real clerk ; for theſe the patron has, beſides 
the writ of right of advowſon, alſo an aſ- 
ſize of darrein preſentment, which lies where 
a man or his anceſtors have preſented a clerk 
to a benefice who is inſtituted, and on the 
next avoidance a ſtranger preſents a clerk : 
It is directed to the ſheriff to ſummon a jury, 
to enquire who was the laſt patron that pre- 
ſented (19) ; and according as the aſſize de- 
termines, the writ ſhall iſſue to the biſhop 
to inſtitute the clerk of the patron in whoſe 
favour the verdict 1s given, and to give da- 
mages by Weſt. 2. 13 Ed. I. c. 5. A writ of 
quare impedit is now the only one uſed in 
this ſpecies of diſturbance ; the proceedings 
previous to it are as follow: the patron, on 
a vacancy, muſt preſent within ſix months, 
or it will lapſe to the biſhop. If any oppo- 
ſition be intended, each party enters a caveat 
with the biſhop, after which an inſtitution 
is void by the eccleſiaſtical law (20). But 
in the temporal courts, a caveat is a nulli- 
ty (21). If two preſentations are made, the 
church is ſaid to be litigious, and the biſhop 
may (if nothing farther be done) ſuſpend the 
admiſſion, and ſuffer a lapſe; yet either 


(19) F. N. B. 31. | (20) 1 Burn. 207. 
(21) 1 Rol. Rep. 191 


party 
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party may requeſt a Jus patronatus, which 
is a commiſſion from the biſhop, direQed 
uſually to his chancellor and others to ſum- 
mon a jury of fix clergymen and fix lay- 
men, to enquire the rightful patron (22.) 
And if he admits the clerk of him whom 
they return as the true patron, he ſecures 
himſelf from being a diſturber. The clerk 
refuſed may have a remedy againſt the bi- 
ſhop in the ſpiritual court, called a duplex 
guerela (23), which is a complaint in nature 
of an appeal to the archbiſhop, and from 
him to the legates ; andif the ſuperior court 
adjudge the refuſal inſufficient, it will grant 
inſtitution to the appellant. So far matters 
may go in the eccleſiaſtical court: but when 
the biſhop refuſes to admit the clerk of the 
patron, he uſually brings his writ of quare 
impedit againſt him for the temporal inju- 
ry. If the delay ariſes from the biſhop 
alone, as on pretence of incapacity, then he 
is only named in the writ. If any other 
preſentment is ſet up, then the pretended 
patron and clerk are joined in the action 
or againſt the patron and clerk, without the 
biſhop—or againſt the patron only. It is beſt 
to bring it againſt all; for if the biſhop be 


122) 1 Burn, 16. 17. (23) Ibid. 113. 
left 
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left out, and the ſuit be not determined for 
ſix months, he may preſent by lapſe (24), 
which cannot happen, if he is named. If the 
patron be left. out, the ſuit ſhall abate (25.) 
If the clerk be left out, and he has receiv- 
ed inſtitution before action brought, the pa- 
tron may recover the right of patronage, 
but not the preſent turn. 


Tuis writ commands all the diſturbers (26) 
to permit the plaintiff to preſent a proper per- 
ſon, or elſe to appear in court, to ſnew the rea- 
ſon why they hinder him. On ſuing out the 
writ, if the plaintiff ſuſpects the biſhop 
may admit the defendants, or any other 
clerk, he may have a writ of ne admittas (27), 
which forbids the biſhop to admit any clerk 
till the contention is determined; and if 
he doth admit after this, even tho' the pa- 
tron's right may have been found in a 
Jure patronatus, then the plaintiff after he 
has received judgment in the guare impedit, 
may remove the incumbent, if the clerk of 
a ſtranger, by ſcire facias (28), and ſhall have 
a ſpecial action againſt the biſhop, called a 
quare incumbravit, to recover the preſent- 


(24) Cro. Jac. 93. (25) Hob. 316. (26) F. N. B. 32. 
(27) F. N. B. 37. (28) 2 Sid. 94. 


ment 


10 
9 
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ment and ſatisfaction in damages (29). This 
writ lies ſince Weſt. 2. as well on a recent 
uſurpation within fix months paſt, as on a 
diſturbance without any uſurpation. 


Is the proceedings, by this writ, the 
plaintiff muſt ſet out his title at length, and 
prove at leaſt one preſentation in himſelf or 
anceſtors, or thoſe under whom he claims 
(30); for he muſt recover by the ſtrength of his 
own, and not by the weakneſs of defendant's 
title; he muſt ſhew a diſturbance (3 1). The bi- 
ſhop and clerk uſually diſclaim all title, ſave 
to admit and inſtitute, and as preſentee to the 
patron. If the plaintiff fails in his title, 
the defendant is put on proof of his. If 
the right be found in the plaintiff, three 
things are to be inquired : 1, If the church 
be full— if full, then of whoſe preſentation ; 
for if it be the defendant's, the clerk is re- 
movable by writ brought in due time. 2d, 
Of what value the living is. 3d, In caſe of 


 plenarty on an uſurpation ; whether ſix (32) 


calendar months be paſſed between the 
avoidance and bringing the action. If the 
plaintiff hath the right he ſhall have judg- 
ment to recover the preſentment ; and if the 


(29 F. N. B. 48. (30) Vaugh. 7. 8. (31) Hob. 199. 
(32) 2 Inſt. 361. 
church 
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charch be fall, to remoye the clerk, unleſs 


filled pendente lite, by lapſe to the ordina- 
ry, he not being party to the ſuit, Then 
the patron loſes his preſentment, pro hac 
vice, but ſhall recover two years full value 
of the church from the pretended patron, 
as ſatisfaction for the diſturbance ; and if 
he is inſolvent, he ſhall be impriſoned two 
years. If void; which ever party has prov- 
ed his title, ſhall have a writ to the biſhop, 
ad admittendum clericum (33); and if on 
this he does not admit him, the patron 
may ſue him in a writ of quare non admi- 
fit, and recover damages (34). There is no 
limitation to thoſe actions. 


Ix thoſe actions the patron only is allow- 
ed to ſue the diſturber; yet by 12 An. ſtat. 
2. c. 14. ſect. 4. beſides the writs of guare 
impedit that the univerfities are intitled to 
as patrons of a benefice belonging to Roman 
catholics; they or their clerks may file a bill 
againſt any perſon preſenting to ſuch livings, 
and diſturbing their right of patronage, or 
his ceſtuy que truſt, or any other perſon 
whom they have cauſe to ſuſpect; to com- 


pel a diſcovery of any ſecret. truſt for the 


633) F. N. B. 38. (34) Ibid. 47. 
benefit 
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benefit of papiſts, in evaſion of thoſe laws 
whereby this right is veſted in thoſe bodies. 
And alſo by 11 G. II. to compel a diſcovery 
whether any grant, or. conveyance ſaid to 
be made of ſuch advowſon, was made, bona 
Ade, to a proteſtant purchaſer, for benefit of 
proteſtants, and for a full conſideration; 
without which requiſites, ſuch ſale is void. 


Wurx the clerk is in full poſſeſſion of the 
benefice, he has the ſame poſſeſſory remedy 
to recover his glebes, rents, tithes and other 
ecclefiaſtical dues, by writ of entry, aſſize, 
ejectment, debt, or treſpaſs, as the owners 
of lay property. He is alſo intitled to a 
ſpecial remedy, called a writ of zuris utrum, 
ſtiled the parſon's writ of tight (35), and 
thereby the demandant may recover lands 
and tenements belonging to the church, 
which were aliened by the predeceſſor, or of 
which he was diſſeiſed; or which were re- 
covered againſt him by verdict, confeſſion, 
or default, without praying in aid of the pa- 
tron and ordinary; or on which any perſon 
has intruded ſince the predeceſſor's death 
(36). It is given by common law to a parſon 
or prebendary, and to a vicar by 14 Ed. III. 


(35) Booth, 221. (36) F. N. B. 48. 49. 
88 
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c. 17. but ſince 13 El. c. 10. whereby the 
alienation, or recovery, ſuffered by a prede- 
ceſſor, is declared void, this remedy is of 
little uſe, unleſs where the parſon himſelf 
has been deforced more than 20 years (37%; 
for the ſucceſſor, at any competent time after 
his acceſſion, may enter, or bring an eject- 
ment. 


| (37) Booth, 221. 


( 128 ) 
C H A P. XVII. 


Of Injuries proceeding From, or affecting 
the Crown. 


Ir is a maxim in the conſtitution that the 
king can do no wrong, by which it is to be un- 
derſtood, that his miniſters only are accounta- 
ble for any impropriety in the conductof pub- 
lic affairs, and that the prerogative of the 
crown cannot extend to do any injury (1), 
The independence neceſſary for each of the 
conſtituent parts of the legiſlature, and for 
the ſupreme executive magiſtrate, is a ſuffici- 
ent cauſe for the former. And the remedy 
that the ſubject is ſuretoreceive when he re- 
preſents that the crown hath by miſinfor- 
mation, been induced to invade his private 
rights, moſt clearly proves the latter. It 
ſeems ſettled, that the perſonal injury that 
any ſubject may receive from the king, is 
amply recompenſed by having the chief 
magiſtrate ſuperior to the coercion of any 
power; for if there was an authority to 
whom he was anſwerable, it would deſtroy 
that independence which is neceſſary to 


(1) Plowd. 487. 


ſupport 


* 
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ſupport the conſtitution. But injuries to 
the rights of property can ſcarcely happen 
without the intervention of ſome of the 
officers of the crown, againſt whom the 
law furniſhes various methods to detect 
their errors and miſconduct, and to give 
ſatisfaction. - | 


FrRer, by petition of right; when the 
king is in poſſeſſion of hereditaments or 
chattels, and it is ſuggeſted that the party 
has a title that controverts that of the 
crown, grounded on facts diſcloſed in the 

tition, in which the title of the crown 
muſt be fairly ſtated, elſe the petition will 
fall (2); then the king endorſes or under- 
writes ( ſoit droit fait al partie” (3); after 
which a commiſſion ſhall iſſue to inquire 
the truth of this ſuggeſtion (4); after the 
return of which, the attorney general may 
plead at bar,—and the merits ſhall be de- 
termined on iſſue and demurrer, as be- 
tween ſubject and ſubjet,—-as if a diſſeiſor 
of lands, which are holden of the crown, 
dies without iſſue, whereby the king is 


(2) Finch. l. 256. (3) State trials, 7. 134- 
(4) Skinn. 608. Raſt. Entr. 461. 


Vol. II. | K prima 
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prima facie intitled ; the diſſeiſee ſhall have 
remedy by petition of right (5). 


SecownD, By mon/trarnis de droit As where 
the right of the party, as well as of the 
crown, appears on record, then he ſhall put 
in his claim of right, grounded on facts al- 
ready acknowledged and eſtabliſned, and 
praying the judgment of the court on theſe 
facts. This remedy is much enlarged by 
36 E. III. c. 16. 2 and 3 E. VI. c. 8. 
which alſo allow inguiſitions of office (if the 
poſſeſſion be caſt on the king by ſuch in- 
queſt) to be traverſed or denied wherever 
the right of the ſubject is concerned, except 
in a few caſes (6). 


Born of theſe remedies may be proſecuted 
in chancery or the exchequer (7); and if 
on either, the right be determined againſt 
the crown, the judgment is, guod manus do- 
mini regis amoveantur et poſſeſſio reſtituatur 
petenti, ſalvo jure domini regis (8); which 
laſt clauſe is always added to judgments a- 
gainſt the king (9); and whoſe right was 
never defeated by any limitation or length 


(5) Bro. Abri. tit. petition 20. 4 Rep. 58. (6) 
Skinn. 608. (7) Ibid. 60g. (8) 2 Inſt. 695. Kaſt. 
Entr. 463. (9) Finch 1. 460. 


of 
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of time, till 21 J. I. c. 2. andg G. III. c. 
16; and by this judgment the crown is 
put out of poſſeſſion, without the — 
ſition of any officer (10). 


SUCH are the methods to receiye redreſs 
from the crown for injuries; and now it 
remains to point out the method for redreſs 
ſing ſuch injuries as the crown may receive 
from a ſubjeR ; which are, 


iſt, ALL ſuch common law actions as are 
conſiſtent with the royal prerogative and 
dignity (11); as guare impedit, which ſuppoſes 
the complainant to be ſeized or poſſeſſed of 
the advowſon, — action of treſpaſs for taking 
away his goods, — but he cannot bring an 
action of ejectment (12), or any, which 
ſuppoſes a diſpoſſeſſion, on account of his 
legal ubiquity, nor for any injury done on 
his ſoil or poſſeſſion (13); theſe actions 
may be proſecuted in any court he pleaſes. 
The eaſier and more effectual remedies, are 
obtained by ſuch prerogative modes of pro- 
ceſs as are confined to the crown; as, 


2d, IxqQu1s1TION of office, which is an en- 
quiry made by the ſheriff, coroner, or eſchea- 


(to) Finch. 459. (11) F. N. B. 32. (12) Bro. Abti. 
tit. prerogative, 89. (13) Ibid. 130. F. N. B. go. 
K 2 tor, 


= 
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tor, virtute ficii, or by writ ſent to them for 
the purpoſe ; or by commiſſioners ſpecially 
appointed, concerning any matter that en- 
titles the king to lands or tenements, goods 
or chattels (14). It is done by an indefinite 
number of jurymen,—as if the king's te- 
nant for life died ſeiſed, whereby the re- 
verſion accrues to the king. Theſe, fo far 
as they extended to enquire of the different 
matters ariſing from the military tenures, 
and to regulate which the court of wards 
and liveries was eſtabliſhed by 32 H. VIIL 
c. 46. were aboliſhed by C. II. at the reſto- 
ration. As to other matters, they ſtill re- 
main in force, and are taken on proper oc- 
caſions, extending not only to lands, but 
to perſonal property, as waifs, wrecks, &c. 
and eſpecially to forfeiture for offences, — 
Every jury that tries a man for treaſon or 
felony, and every coroner that ſits on a 
Felo de ſe, or one killed by chance medley— 
holds an inqueſt of office. They are the 
authentic means to give the king his right, 
without which he cannot in general take 
or part with any thing (15) ;—yet by 33 
H. VII c. 29* in caſe of attainder of high 


2 27 E. c. 1. ſect. 2. 


(14) Finch. I. 323, 324, 325. (15) Ibid. 82. 
treaſon, 
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treaſon, the king ſhall inſtantly have the 
forfeiture without inquiſitian, By 18 H. 
VI. c. 6. all letters patent, or grant of lands 
and tenements before office found, or re- 
turned into the exchequer, are yoid ;—and 
by 1 W. and M. c. 2. all grants and pro- 
miſes of fines and forfeitures of particular 
_ perſons before conviction (which is here the 
inqueſt) are illegal and void. Wita regard 
to real property,—if an office be found for 
the king, it puts him in immediate poſſeſ- 
ſion without a formal entry, provided a ſub- 
je in the like caſe might have entered, 
and the king ſhall receive all the meſns 
profits from the time the right accrued { 16). 
And by the articuli ſuper cartas, 28 E. 1. 
ſt. 3. c. 19. if the ſheriff or eſcheator ſeiſe 
lands into the king's hands without cauſe ; 
on recovering them, the party ſhall have 
the meſne profits returned. In order to 
avoid the poſſeſſion of the crown acquired 
by the finding of ſuch office, the party has 
not only the two remedies before mentioned, 
but may (for the moſt part) zraverſe or 
deny the matter of fact itſelf, and put it in 


(16) Finch. l. 325, 326. 


o Eng. ſtat, declaratory of the laws of the land, 2 
laſt. 48. 


- a courſe 
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a courſe of trial by the common law proceſs 
of chancery ; but in ſome ſpecial caſes he 
has only a mere petition of right (17). 
Theſe traverſes, as well as the monſtrans de 
droit, were enlarged by the ſtatutes before 
mentioned, and by 34 E. III. c. 13. 36 Ed. 
TH. c. 13. 2 and 3 Ed. VI. c. 8. and in 
traverſes given by ſtatute, the party tra- 
verſing is conſidered as plaintiff (18), and 
muſt therefore make out his own title, as 
well as impeach that of the crown, and then 
he ſhall have judgment, quod manus, &c. 


3d, WHERE the crown hath granted any 
thing by letters patent, which ought not to 
be granted, or where the patentee hath 
done an act that amounts to a forfeiture (19); 
the patent may be repealed by ſcire facias 
in chancery (20). This may be brought on 
behalf of the king; or to aſſume the thing 
granted; or if the grant be injurious to a 
ſubject, the king is bound of right (on pe- 
tition) to permit him to uſe his royal name 
for repealing the patent by ſcire facias (21). 
So if on an office untruly found for the king, 
he grants the land to another ; he who is 


(17) Finch. I. 324. (18) Law of niſi prius, 202. (19) 
Dyer, 198. (20) 3 Lev. 320. 4 Inſt. 88. (21) 2 Ventr. 
344. 


grie ved 
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grieved thereby and traverſes the office it- 
ſelf, is intitled before iſſue joined, to a ſcire 
facias againſt the patentee, to avoid the 
grant (22). 


4th, Informations on behalf of the crown 
arc filed in the Exchequer by the attorney 
general, to recover money, or other chattels; 
or to obtain ſatisfaction in damages for any 
perſonal wrong committed in the lands 
or poſſeſſions of the crown (23). It dif- 
fers from an information in the king's 
bench, in that this is to redreſs a private 
wrong by which the crown is affected; that 
to puniſh ſome public wrongs or heinous 
miſdemeanor in the defendant. It is not 
under ſeal, but merely an intimation of the 
attorney general, on which the party muſt 
anſwer, and trial is had as in ordinary ſuits. 
The more uſual ones are for intrufion, and 
debt. The former for any treſpaſs, com- 
mitted on the lands of the crown (24); 
the latter, for any contract for monies, or 
forfeitures on any penal flatutes, due to 
the king,—eſpecially ſuch as are enacted for 
the ſupport of the revenue. Others which 
regard the police or public convenience 


(22) Bro. Abri. tit. ſcire facias, 69, 185. (23) Moor. 
375. (24) Cro. Jac. 212. 1 Leon. 48. Savil. 49. 
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are uſually left to common informers in a 
qui tam action. See chap. ix. book 3. After 
the attorney general has informed on the 

breach of a penal ſtatute, no other informa- 
tion can be received (25). There is alſo an 
information in rem, when any goods are 
ſuppoſed to become the property of the 
crowns and no one appears to claim them. 


5th, A writ of quo warranto, in the nature 
of a writ of right for the king, againſt him 
who claims or uſurps any office, franchiſe, 
or liberty, to enquire by what authority he 
ſupports his claim, in order to determine 
the right (26). It alſo lies in caſe of long 
neglec of franchiſe, or abuſe of it, command- 
ing the defendant to ſhew by what warrant 
he exerciſes ſuch a franchiſe. It muſt be 
proſecuted in the king's courts at Weſtmin- 
ſter, and if judgment be had for the defen- 
dant, he ſhall be allowed his franchiſe. If 
for the king, it ſhall be ſeiſed into his hands, 
or granted to ſome other perſon ; or if it be 
ſuch a franchiſe as by its nature cannot ſub- 
ſiſt in the crown, there ſhall be judgment of 
ouſter merely (27), It is final againſt the 


(25) Hard. 201. (26) Finch. Il. 322. 2 Inſt. 282. 
(27) Cro. Jac. 259. 1 Show. 280. 
CIYOWN j 
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crown (28); which, and the length of its 


proceſs, have made it give way to informa- 
tions in the king's bench, in the nature of 
a quo warranto, This is a criminal method 
of proiccution, as well to puniſh the uſurper 
by a fine, as to ouſt him: but it is moſtly 
applied for the purpoſe of trying the civil 
righr—the fine being nominal only. It is 
by permiſſion of the court, applied to the 
deciſion of corporate matters between party 
and party, by g Ann. c. 20.* without the 
intervention of the prerogative, when any 
perſon uſurps, intrudes, or unlawfully holds 
any office therein, and the perſon that pro- 
ſecutes is called the relator. 


6th, Tue writ of mandamus is given by 
9 Ann c. 20. as a full and effectual remedy 
for refuſal of admiſſion, where a perſon is in- 
titled to an Me in a corporation; and for 
wrongful removal, when a perſon is legally 
poſſeſſed. It iſſues from the king's bench, 
commanding, on good cauſe ſhewn to the 
court, the party complaining to be admitted 
or reſtored to his office, - and requiring a re- 
turn to be immediately made to the firſt 
writ, —which return may be pleaded or tra- 


© 19 G. II. c. 12. ſect. 4, 5. © Ibid. ſect. 1, 2. 
(28) 1 Sid. 86. 2 Show. 47. 12 Mod. 225. 
verſed 
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verſed by the proſecutor, and his antagoniſt 
may reply, take iſſue or demur; and the 
ſame proceedings may be had, as if an action 
on the caſe had been brought for a falſe re- 
turn. After judgment for the proſecutor, 
he ſhall have a peremptory writ of manda- 
mus to compel his admiſſion or reſtitution, 
which latter, in caſe of an action, is by writ 
of reſtitution (29). They are, in caſes with- 
in this ſtatute, in the nature of actions on 
the caſe, and a writ of error may be had 
thereon (30). It may be iſſued by 11 G. I. 
c. 4. in caſe that in regular time no elec- 
tion be made of a mayor or other chief of- 
ficer of any city, borough, or town corpo- 
rate, or (being made) it ſhall afterwards be- 
come void; to require the electors to pro- 
ceed to election, and proper courts to be 
held for ſwearing in the magiſtrates f9 
choſen. 


* 19 G. Il. c. 12. ſea. 8. 


129) 11 Rep. 79. (30) 1 P. Wms. 351. 


CHAP, 
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c H A P. XVIII. 


Of the Purſuit of Remedies by Action; firſt, 
of the original Writ. 


Wu E N an injury is received, for which 
the party demands ſatisfaction, he muſt ſue 
out this original writ * from the court of 
chancery (1), directed to the ſheriff - of the 
county wherein the i injury is committed, or 
ſuppoſed to be ſo, requiring him to com- 
mand the party complained againſt to do 
juſtice, or elſe to appear in court ; and what 
he does therein, muſt be returned to Ws 
common pleas, with the writ. 


THESE writs are optional or peremptory ; 
or, as they are called, a præcipe; or, a ff te 
fecerit ſecurum (2): the former, commands 
the defendant to do a thing required, or ſhew 
the reaſon: it is uſed where ſomething is 
demanded by the plaintiff, that is in the 


* There is no ſuch writ. When you procced in the 
exchequer, the firſt ſtep is by proceſs of quo minus, 
attachment of privilege, or ſubpœna. 

(1) Finch, 1. 237. (2) Ibid. 257. 
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power of the defendant to perform—as to 
reſtore land—to pay a liquidated debt, and 
the like. The latter directs the ſheriff to 
cauſe the defendant to appear in court, pro- 
vided the plaintiff gives the ſheriff ſecurity 
to proſecute the ſuit. It is uſed where no- 
thing ſpecifically is demanded, but only a 
ſatisfaction in general; as writs of treſpaſs, 
on the caſe, &c. Both ſpecies are witneſſ- 
ed in the king's name. 


'THERE is a ſecurity common to both 
writs, that the plaintiff will proſecute his 
claim; but it is a mere matter of form, and 
John Doe and Richard Roe are the ſtanding 
pledges. It is always made returnable at 
leaſt fifteen days, from the tefte, and on ſome 
day in one of the terms, which are regulat- 
ed by 32 H. VIII. 16 C. I. and 24 G. II". 
There are particular days in each term ſet 
apart for the return of theſe writs, thence 
called return days, and they are generally 
at the diſtance of about a week from each 
other. The firſt return day in each term 1s 
the firſt day of the ferm, and thereon the 
court ſits to take eſoigns, or excuſes of ſuch 


» 11 E. ſeſſ. 3. c. 2. regulates Trinity term; and 
6 G. I. c. 1. regulates Michaelmas term; the other two 


' terms are governed by Engliſh ſtatute, 51 H. III. ſt. 2. 
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as do not appear on that day, who have 
three days of grace allowed them; and 
if they appear the quarto die poft, it is ſuf- 
ficient. „ 


N. B. Taz proceedings here are particu- 
larly applied throughout to the common 
pleas; and when they vary from the modes 
adopted in the other courts, ſuch variati- 
ons are noticed. 


CHAP, 


** 


1160 } 


C H AF. XX. 
Of Proceſs. 


TH Is is the ſecond ſtep for carrying on 
a ſuit, and is the means of compelling the 
defendant to appear in court, in compliance 
with theoriginal writ—of which the primary 
ſtep is by giving the party notice to obey it. 
This notice is given on all real precipe's, and 
all perſonal injuries not againſt the peace, 
by ſummons given to the defendant, by two 
of the ſheriff's meſſengers, either in perſon, or 
left at his houſe (1). This notice on the land, 
is given in real actions, by erecting a white 
ſtick or wand on the defendant's ground (2). 
And by 31 E. c. 3. by proclaiming it before 
the door of the pariſh church upon a Sun- 
day. If the defendant diſobeys this, the 
next proceſs is by writ of attachment, or pone, 
fo called from the words of the writ. It iſſues 
out of the common pleas, and commands 
the ſheriff to attach him by taking gage (i. e.) 
certain of his goods, which he ſhall forfeit 
if he doth not appear (3); or by making 


(1) Finch, 1. 344. 352. (2) Dalt. of Sher. c. 31. 


(3) Finch, J. 345. ; 
| him 
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him find ſureties that ſhall be amerced in 
ſuch caſe (4). This is the firſt proceſs, with- 
out ſummons or actions of treſpaſs, vi ez 
armis, or for other injuries that are againſt 
the peace, as deceit and conſpiracy (5). If 
yet the defendant neglects to appear, he not 
only forfeits his ſecurity, but is to be com- 


" pelled by writ of diſtringas infinite, com- 
he manding the ſheriff to diſtrein him conti- 
CC 


nually afterwards, by taking his goods and 
7 the profits of his lands, which he forfeits 
to the king if he doth not appear (6). And in 
actions of account by ſtat. Marl. 52 H. III. 
ws c. 3. and Weſt. 2. 13 Ed. I. c. 11. In actions 


as of debt and detainer, 25 E. III. c. 17. And in 
ar all actions on the caſe, by 19 H. VII. c. g. a 
* capias ad reſpondendum 18 granted againſt the 
_ defendant's perſon for ſuch contempt. But 
» the moſt uſual practice now of commencing 
By fuit is by bringing an original writ of treſ- 
FE paſs guare clauſam fregit, vi et armis, ex- 
_ cept in actions of debt. If the defendant, 
_ being ſummoned or attached, makes default; 
1 or the ſheriff returns a nibil, or that he hath 
0. nothing whereby he can be ſummoned, at- 
eit tached, or diſtreined, the capias iſſues, 
ing (4) Dalt. of Sher. c. 32. (3) Finch, l. 205. 352. 
31. 0) Ibjd. 352, 


directing 
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directing the ſheriff to take him, ſo that he 
have him on the day of the return, in court, 
to anſwer the plaintiff, This writ, and all 
ſubſequent ones, are teſted in the name of 
the chief juſtice of the court from whence 
they are iſſued—and is now uſually iſſued in 
the firſt inſtance. If the ſheriff cannot find 
the defendant, he returns non eſt inventus in 
his bailiwick; whereon another writ called a 
teſtatum capias, directed to the ſheriff of 
the county where the defendant is ſup- 
poſed to reſide, reciting the former one, and 
commanding him to take him, &c. And 
here alſo another fiction is allowed, by ma- 
king out the te/tatum capias, at firſt, (when 
the defendant lives in one county, and the 
action is brought in another) and ſuppoſing 
not only an original, but a former capias. 


Bur where a defendant abſconds, and the 
plaintiff would proceed to an outlawry, an 
original and capias muſt regularly iſſue; and 
if the ſheriff cannot find him on the firſt 
capias, then there iſſues an alias writ, and 
then a pluries, to the ſame effect. If a non eff 
inventus be returned on them all, then a 
writ of exigent or exigi facias may be ſued 
out, which requires the ſheriff to cauſe the 


defendant to be proclaimed in five county 
courts 
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courts ſucceſſively, to render himſelf ; then, 
to take him as on a capias; but if he does 
not appear, and is returned quinto exa&tus, 
he ſhall then be outlawed by the coroners 
of the county. By 6 H. VIII. c. 4. and 
31 E. c. 3*. whether the defendant lives in 
the ſame, or any other county than that 
wherein the exigent is ſued out, a writ of 
proclamation ſhall iſſue at the ſame time, 
commanding the ſheriff of the county where 
the defendant lives, to make three procla- 
mations in the moſt notorious places, a 
month before the outlawry ſhall take place, 
which puts a man ſo far out of the protecti- 
on of the law, that he cannot bring an 
action for redreſs of grievances; and all his 
goods and. chattels are thereby forfeited to 
the king. By the ſeveral ſtatutes before- 
mentioned (which allow the capzas) this pro- 
ceſs lies in divers actions merely civil (7). 
If after outlawry, the defendant appears, he 
may be arreſted by writ of capias utlagatum, 
and committed till the outlawry is reverſed 
—which may be done by his perſonal ap- 
pearance in court'—or by attorney in the 
king's bench, by 4 and 5 W. & M. c. 18. 
Vol. II. L he 


(7) 1 Sid. 159. 


* 2Jac. I. e. 8. feQ-1. (6) 2 Jac. L © & 


ſet. 2. He muſt give ſufficient bail to appear, and to 
ſatisfy his condemnation, if ſuit be proceeded againſt him 
within two terms aſter reverſal, By 6 A. c. 15. ſeQ. 7. 
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he paying the full coſts, and putting the 
plaintiff in - the condition he would have 
been in, had he appeared before the writ of 
exipi facias. 


Ix the king's bench, the proceedings are 
by, ſt, a bill of Middleſex, directed to the 
ſheriff to have the defendant in court on 
ſuch a'day*, It muſt be ſerved on the de- 
fendant by the ſheriff, if he is to be found. 
On return of non eſt inventus, there iſſues 
a writ of latitat to the ſheriff of the county, 
where the defendant is ſuppoſed to be ; and 
this is uſually iſſued out in the firſt inſtance, 
as the feſtatum capias is in the common 
pleas. If the defendant lives in the county 
where the action is laid, the bill of Middle- 


ſex ſuffices, as in the ſame caſe the com- 
mon capias does in the common pleas, 


In the excbequer, the firſt proceſs is a writ 
of quo minus, on which the defendant may 
be arreſted. "MM 


if outlawry be had without proclamation iſſued, it is 
void by plea, without ſuing any writ of error. 

In the king's bench, a capias ad reſpondendum, i is the 
firſt proceſs; if it is a common capias, on an unmarked 
writ, common bail will do, but it muſt be entered by the 
defendant ; but if the writ be marked for fol. or more, 
common bail will not do; there muſt be ſpecial bail, if 
the plaintiff can ſhew that there is 10l. or more, due. 

© Quo minus—attachment of privilege, or ſubpœna: 


on. the firſt, the defendant ſhall be arreſted, and if the 


writ 


\ 


Laws of Exc AN and IRELAND. 147 


le the defendant appears on any of thoſe 
firſt proceſſes, he puts in common bail, gene- 
rally the ſame that were pledges for the 
plaintiff's proſecution; or if he does not 
appear within four (or in ſome caſes eight) 
days after, the plaintiff may enter an ap- 
pearance for him, and may file common 
bail in his name, and proceed thereon as if 
he had appeared. If the ſheriff has found 
the defendant on any of the firſt writs, he 
ſhall not impriſon him, but only perſon- 
ally ſerve him with a copy, and with no- 
tice in writing, to appear by his attorney 
in court, by 12 G. I. c. 29,—amended by 
5 G. II. c. 279.—and made perpetual by 
21 G. II. c. 3. If the plaintiff makes affi- 
davit that the cauſe of action is above 104. 
and that he wants to arreſt the defendant, 
or make him put in ſpecial bail, he muſt by 
13 C. II. ſtat 2. c. 2. expreſs the true cauſe 
of action in the body of the writ, and the 
ſum ſworn to, is indorſed on it, and then 
the ſheriff muſt take the defendant, and 
return the writ with a cepi corpus, 


writ is not marked for 10/7. then common bail (which 
by 7 W. III. c. 25. ſeQ: 1. ſhall not exceed 400.) for 
appearance is ſufficient—-if for that ſum, or more, ſpecial 
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Ax arreſt muſt be by a corporal touch- 
ing (at leaſt*) of the body; after which the 
bailiff may juſtify breaking open the houſe 
in which he 1s, to take him — elſe, he has 
no ſuch power. Peers and corporations 
are at all times free from arreſts in civil 
caſes, and from outlawries (8;) ſo are mem- 
bers of parliament during the ſeſſions, and 
for forty days before and after any adjourn- 
ment or prorogation. The proceſs againſt 
them to enforce an appearance is by ſum- 
mons, and diſtreſs infinite. So clerks, at- 
tornies, and others attending the courts of 
Juſtice, are not liable to be arreſted, but 
are ſued by bill of privilege (9). nor per- 
ſons attending a ſummons of parliament,— 
nor clergymen performing divine ſervice,-— 
by 1 R. II. c. 15. nor members of convoca- 
tion attending thereon, —by 8 H. VI. e. 1. 
nor ſuitors, witneſſes, and other perfons ne- 
eeſſarily attending any court of record on 
buſineſs, nor in their neceſſary coming and 
going*; and no-arreſt can be made in the 
king's preſence, nor in the verge of his 
palace, nor where the king's juſtices are 
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4 Trin. 3. Anne B. R. Lil. regiſt. 63. * Nor 
going to give ſecurity of the peace. Comber. 29. 
(8) Whitlocke of Parliament, 206, 207. 9) Bro. 


Abri. tit. bille 29. 12 Mod. 163. 
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actually ſitting". So the king may privilege 
any perſon, for one year at a time, from any 
perſonal, and many real actions (10). 


By 25 Ed. III. ſtat. 5. c. 19. any creditor 
may proceed to judgment againſt any debtor 
of the king, with ſtay of execution till the 
king's debt is paid; but if he will under- 
take for the king's debt, he ſhall have exe- 
cution for both; and by 29 C. II. c. 7*. no 
arreſt can be made, or proceſs ſerved on a 
Sunday, except for treaſon, felony, or breach 
of the peace, The defendant, when he is 
arreſted, muſt go to priſon, or put in ſpecial 
bail to the ſheriff ; but the ſheriff mav, if 
he pleaſes, let him go without any ſuretics, 
at his own peril; for when he has once 
taken him, he muſt have him forthcoraing 
in court, elſe an action lies againſt him 
for an eſcape :—on the other hand, he is 
obliged by 23 H. VI. c. 10. to take (if ten- 
dered) a ſufficient bail bond; and by 


* If on meſne proceſs. 8 7 W. III. c. 17. 
h 2 Saund. 59. 1 Ventr. 55, 85. 1 Mod. 33. 1 Salk. 
99. 6 Mod. 122. 1 Bacon's Abri. 206. 

(10) Sir Edward Coke ſays, he could not give any 
information about this matter, as queen Elizabeth grant- 
ed few or none; but king William, in 1692, granted 
one to lord Cutts, to prevent him being outlawed by his 


taylor. 3 Lev. 332. 
F =o 12 G. 
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Ax arreſt muſt be by a corporal touch- 
ing (at leaſt*) of the body ; after which the 
bailiff may juſtify breaking open the houſe 
in which he is, to take him—elſe, he has 
no ſuch power. Peers and corporations 
are at all times free from arreſts in civil 
caſes, and from outlawries (8;) ſo are mem- 
bers of parliament during the ſeſſions, and 
for forty days before and after any adjourn- 
ment or prorogation. The proceſs againſt 
them to enforce an appearance is by ſum- 
mons, and diſtreſs infinite. So clerks, at- 
tornies, and others attending the courts of 


Juſtice, are not liable to be arreſted, but 


are ſued by bill of privilege (9). nor per- 
ſons attending a ſummons of parliament,— 
nor clergymen performing divine ſervice,-— 
by 1 R. II. c. 15. nor members of convoca- 
tion attending thereon, —by 8 H. VI. e. 1. 
nor ſuitors, witneſſes, and other perfons ne- 
eeſſarily attending any court of record on 
buſineſs, nor in their neceſſary coming and 
going*; and no arreſt can be made in the 
king's preſence, nor in the verge of his 
palace, nor where the king's juſtices are 


4 Trin. 3. Anne B. R. Lil. regiſt. 63. * Nor 
going to give ſecurity of the peace, Comber. 29. 
(8) Whitlocke of Parliament, 206, 207. (9) Bro: 


actually 


Abri. tit. bille 29. 12 Mod. 163. 
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actually ſitting. So the king may privilege 
any perſon, for one year at a time, from any 
perſonal, and many real actions (10). 


By 25 Ed. III. ſtat. 5. c. 19. any creditor 
may proceed to judgment againſt any debtor 
of the king, with ſtay of execution till the 
king's debt is paid; but if he will under- 
take for the king's debt, he ſhall have exe- 
cution for both; and by 29 C. II. c. 7*. no 
arreſt can be made, or proceſs ſerved on a 
Sunday, except for treaſon, felony, or breach 
of the peace. The defendant, when he is 
arreſted, muſt go to priſon, or put in ſpecial 
bail to the ſheriff; but the ſheriff mav, if 
he pleaſes, let him go without any ſuretics, 
at his own peril; for when he has once 
taken him, he muſt have him forthcoraing 
in court, elſe an action lies againſt him 
for an eſcape :—on the other hand, he is 
obliged by 23 H. VI. c. 10. to take (if ten- 
dered) a ſufficient bail bond; and by 


* If on meſne proceſs. s 7 W. III. c. 17. 
2 Saund. 59. 1 Ventr. 55, 85. 1 Mod. 33. 1 Salk. 
99. 6 Mod. 122. 1 Bacon's Abri. 206. 

(10) Sir Fdward Coke ſays, he cou'd not give any 
information about this matter, as queen Elizabeth grant- 
ed few or none; but king William, in 1692, granted 
one to lord Cutts, to prevent him being outlawed by his 


taylor. 3 Lev. 332. 
tha: 12 G. 


1580 AComearaTive View of the 


12. I. c. 29. he ſhall take bail only for ſuch 
ſum as is ſworn to by the plaintiff, knd 
endorſed on the writ ', 


Wrruix four days after the return of the 
writ, the defendant muſt appear, by put- 
ting in and juſtifying bail to the action, com- 
monly called putting in bail above *. If 
this be not done, and the bail taken by 
the ſheriff are reſponſible, the plaintiff may 
take an aſſignment from the ſheriff of the 
bail bond, under 4 and 5 An. c. 169. and 
bring an action thereon againſt the ſheriff's 
bail. If the bail be not ſufficient, the 
plaintiff may proceed againſt the ſheriff, 
by firſt calling on him to return the writ, 
and to bring in the body of the defen- 
dant, and if he does not then cauſe ſuffi- 
cient bail to be put in above—he is anſwer- 
able to the plaintiff”, The bail above muſt 
be put in open court, before one of the 
judges; or in the country before a com- 


i If marked, bail is required for double the ſum. How. 
p. E. vol. I. p. 42. Elf the writ is not mark- 
ed, an appearance in the exchequer is ſufficient without 
bail; but if marked 100. or upwards, and the defendant 
ſhews cauſe of bail, it ſhall be given, or the plaintiff 
ſhall proceed to fine the ſheriff, + [6 & 0 
ſect. 18. " Anderſon v. Euſtace, in exchequer. 
Trinity, 174. 3 

5 miſſioner 
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miſſioner appointed by 4 W. & M. c. 
4% Which muſt be tranſmitted to court. 
They undertake that if the defendant be 
caſt, he ſhall either pay the debt and coſts 
—deliver himſelf a priſoner or pay the 
debt themſelves ; and they muſt, if requir- 
ed, ſwear that they are houſekeepers, and 
worth double the ſum for which they are 
bail, after all their 7 debts. 


SPECIAL bail 1s only demandable where 
the plaintiff can ſwear the debt amounts 
to 101. but in actions where the damage is 
precarious, as for words, &c. ſuch bail can- 


not be demanded without a judge's order, 


or ſpecial directions of the court, for ſome 
peculiar injuries, as mayhem, &c.* ; nor is 
it demandable of executors or adminiſtra- 
tors for debts of the deceafed'; but if 
they waſte the goods of the deccaſed, they 
may be held to ſpecial bail. 


7 W. III. c. 18. ſect. 2. 4. or before the judges of 
aſſize. o Nor in cauſes removed by habeas corpus 
cum cauſa. 1 Salk. 98. Nor on actions of 
debt for rent due ſince the death of the teſtator. The 
proceſs on attachment of privilege is the ſame as on a 


quo minus, &c. but the ſheriff is not obliged to diſ- 


charge the bail bond on a certificate of appearance, as 
he is on a capias; but a ſubpœna is directed to the de- 
fendant, deſiring him to appear, elſe he is to be pro- 


ceeded againſt by attachment. See How. p. l. exche- 
quer, tit. ſubpœna. | 


CHAP. 


( von 3 


CH A P. XX. 


Of Pleadings. 


P LEADINGS are the altercations be- 
tween the plaintiff and defendant ; the firſt 
of which is the declaration, in which the 
plaintiff ſets forth his complaint at large. 


In local actions where poſſeſſion of the 
land is to be recovered, or damages for freſ- 
paſs, &c. the declaration muſt ſet forth the 
injury to have happened in the county, and 
place it did happen. 7 


In tranftory actions, as debt and the like, 
the plaintiff may declare in what county he 
pleaſes, and the trial muſt be in that county 
where the declaration is laid ; tho' if the de- 
fendant will make oath that the cauſe of 
action (if any) aroſe in another county, the 
court will direct a change of the venue, and 
oblige the plaintiff to declare in the proper 
county ; and the court will ſometimes move 
the venue from the proper juriſdiction, on a 
ſuggeſtion, duly ſupported, that a fair trial 
cannot be had therein (1). 


q (1) Stra. 874. Mylock v. Saladine, Trin. 4. G. III. 
B. R. | 


Is 
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Ix actions on the caſe, it is uſual to ſet 
forth different counts in the ſame declara- 
tion, that if the plaintiff fails in one, he may 
ſucceed in another; as on an action upon 
an aſſumpſit for goods ſold and delivered, 
the plaintiff may firſt declare on a ſettled 
price between him and the defendant,—and 
then upon a quantum valebant, that he 
bought other goods and agreed to pay ſo 
much as they were worth—and then avers 
them to be worth the ſame value,—and 
then that he laid out and expended ſo much 
for his uſe, which he promiſed to repay him 
when thereunto required, and fuch others. 
At the end are added the plaintiff's common 
pledges as before named,—and if the plain- 
tiff neglects to deliver a declaration for two 
terms *—after the defendant appears, or is 
guilty of other delays or defaults againſt the 
rules of law, a non-ſuit may be entered a- 
gainſt him,—and then he ſhall pay coſts 
to the defendant, and be amerced to the 
king. | 


2 In the exchequer, unleſs the defendant ſerves a rule 
on the plaintiff to declare, he may omit for a year and a 
day; for a farther time, by moving a rule of courſe for 
that purpoſe; but if he does not file it within the time given 
him, a non-pros will iſſue. 
A retraxit 
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A retraxit differs from a nonſuit, in that 
the former is an open renunciation of the 
ſuit; the latter a negle or default. 


A diſcontinuange is where the plaintiff 
does not continue the proceſs regularly from 
time to time, in which caſe the defendant 
is no longer bound to attend; but the 
plaintiff muſt begin again, uſually paying 
the former coſts to the defendant. By 1 E. 
VI. c. 7. no action ſhall be diſcontinued 
by the death of the king. 


WITHIN a reaſonable time after the de- 
claration is filed, the defendant muſt put in 
his plea; or elſe the plaintiff will recover 
judgment by default; yet he is intitled to 
one imparlance before he puts in his plea; 
and may have more by conſent of the plain- 
tiff, to ſee if he can end the matter ami- 
cably. So, previous to putting in his plea, 
he may in real actions, demand a view of 
the thing in queſtion, He may crave oyer 
of the writ, bond, or other ſpecialty, on 
which the action is brought. He may allo, 
in real actions, pray in aid of him who hath 
the inheritance in remainder or reverſion. 


S nd 288 


r 


—— 2 ne” 


10 C. I. ſeſſ. 2. c. 14. ſet. 2. Real actions are 
out of the juriſdiction of the exchequer. | 


An 
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An incumbent, in aid of the patron and or- 
dinary. Vouchers may be called in to an- 
ſwer the action, for that they have warrant- 
ed the title to the tenant. If the vouchee 
appears, he is made defendant inſtead of the 
voucher ; but if he afterwards makes de- 
fault, recovery ſhall be had againſt the ori- 
ginal tenant,—and he ſhall recover againſt 
the deficient vouchee. This we may re- 
member is the form of common recoveries, 


chap. xx, book 2. 


IN real (2) actions brought by or againſt in- 
fants, and alſo in actions of debt brought 
againſt him as heir of a deceaſed anceſtor, 
either party may ſuggeſt the non- age, and 
pray that the proceedings may be ſtopped till 
he arrives at age, which will be granted, un- 
leſs it appears that the infant cannot be in- 
jured thereby (3). But by Weſt. 1. 3 E. I. 
c. 46. and Gloceſter, 6 Ed. I. c. 2. in writs 
of entry ſur diſſeiſin in particular caſes, and 
in actions anceſtral brought by an infant, 
the parol ſhall not demur. So in a writ of 
dower, the heir ſhall not have his age (4). 
Nor ſhall an infant patron have it in a quare 
impedit (5). In this ſtage alſo, cognizance 


(2) Dyer 137. (3) Finch. l. 360. (4) 1 Rol. Abri. 


of 


137- (5) Ibid. 138. 
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of the ſuit ſhall be claimed or demanded, 
If this is allowed, all proceedings ſhall ceaſe 
in the ſuperior court, and the plaintiff is at 
liberty to purſue his remedy in the ſpecial 
Juriſdiction. It muſt be demanded before 
any imparlance, and it will not be allowed 
if it occaſions a failure of juſtice (6) ; or if 
an action be brought againſt the perſon who 
claims the franchiſe, unleſs he hath power 
to name another judge (7). 


Wurd theſe proceedings are over, the 
defendant muſt put in his plea, which are 
of two ſorts; dilatory pleas, * and pleas to 
the action. The former are to delay the 
ſuit by queſtioning the propriety of the re- 
medy ; as firſt, to the guriſdifion of the 
court. Second, to the diſability of the plain- 
tiff, as that he is an alien enemy; outlaw- 
ed, excommunicated, attainted of treaſon or 
felony, — under a præmunire, — not in rerum 
natura -an infant —a feme covert; or 
monk profeſſed. Third, Abatement for 
ſome defect in the writ or count, as a miſ- 
nomer, or that the plaintiff is dead; for the 
death of either party abates the ſuit ; and it 


(6) 2 Ventr. 363. (7) Hob. 87. Year book. Mich. 
8. H. VI. 20. 


* Theſe are called pleas in abatement, or in bar. 


% 


can 


Call 
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can never be revived, if ariſing ex delicto.— 
as treſpaſs; the rule being that actio per- 


ſonalis moritur cum perſona (8). But in 


actions ex contractu, the right deſcends to 
the repreſentative; and the executor may 
revive the ſuit (9). But by 4 and 5 Ann. 
c. 16. no dilatory plea is to be admitted 
without affidavit made of the truth of it, 
or ſome probable matter ſhewn to the court 
to make them believe it true; and no ex- 
ception ſhall be admitted againſt the writ or 
declaration, unleſs the defendant will in 
the ſame plea ſhew the plaintiff how to a 
amend it (10). 


PLeas to the juriſdiction conclude by pray- 
ing Judgment, whether the court will 
have further cognizance of the ſuit.” To 
the diſability—* Judgment if the ſaid A. 
the plaintiff ought to be anſwered.” In 
abatement “ Judgment of the writ or de- 
* claration, and that the ſame may be 
granted. When theſe are admitted, judg- 


(8) 4 Inſt. 315. (9) Mar. 14. (to) Brownl.r 3g. 

6 A. c. 10. ſect. 11. and if pleaded otherwiſe, the 
plaintiff may ſign judgment, Mich. 12 G. I. Prac. reg. 4. 
And by 17 and 18 G. III. c. 45. ſe& 2. No plea in 
abatement, or otherwiſe, for outlawry of plaintiff, will be 
allowed without conſent of attorney general and party 
who obtained it. 

| ment 
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ment paſſes as prayed for; when they are 
over ruled, the defendant has judgment of 
reſpondeat oufter, and he then muſt plead 
to the action; which is done by confeſſing 
or denying it, Confeſſion rarely happens, 
unleſs when after a tender and refuſal of a 
debt, the creditor brings an action, and then 


it is neceſſary to acknowledge the debt and 


plead the tender, which will diſcharge the 
coſts (11). Payment of the debt into court, 
together with the coſts hitherto incurred, is 
a ſpecies of confeſſion, and is moſtly neceſ- 
fary in pleading a tender, which is done by 


motion and rule of court, by the party or 


his council. If the plaintiff proceeds farther, 
it is at his own peril, and if he does not 


prove more than is paid into court, he ſhall 


be nonſuited, and pay the defendant's coſts. 
To this head may be referred the practice of 
a ſett of —whereby: the defendant ac- 
knowledges the juſtice of the plaintiff's de- 
mand, but ſets up a demand of his own to 


counterbalance that of the plaintiff, either 
in the whole or in part,—as that he owes 


the plaintiff 10. and that the plaintiff 
owes him 91. in this caſe he muſt pay the 
balance into court,—by 2 G. II. c. 22. and 


(11) 1 Vent. 21. 


8 G. 
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8 G. II. c. 24. which further enacts, that 
ſuch ſet off may be pleaded in bar, or 
given in evidence in the general iſſue at the . 
trial. 


PLEAs that deny the cauſe of action, are 
either general, or ſpecial ; general is what 
at once denies the whole declaration with- 
out offering any matter in particular, to 
evade it, — as on treſpaſs vi et armis, on the 
caſe, non culpabilis. Theſe are called the 
general iſſue, becauſe the fact is affirmed 
on one ſide, and denied on the other. The 
indulgence of the courts, and the authority 
of the legiſlature, have in many inſtances per- 
mitted the general iſſue to be pleaded ;— 
and allowed the ſpecial matter to be given 
in evidence. 


Special pleas in bar, are various, as, in a 
real action, a general releaſe or a fine, may 
bar the plaintiff's title: In perſonal actions, 
an accord, arbitration, conditions perform-. 
ed: or ſome other fact, which preclude 
the plaintiff from his action. A 7uſtifica- 
tion :—as in ſlander; that the plaintiff is 
really as bad a man as the defendant ſaid 
he was. 


25 G. II. c. 8. ſe. 9. made perpetual by 5 G. III. 
Tus 


c. 15. ſect. 39. 
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TAE ſtatutes of limitations, beyond which 
no action can be brought; as in a writ of 
right by 32 H. VIII. c. 2.* is fixty years. 
In aſſizes and other poſſeſſory actions real; 
of the ſeiſin of one's anceſtors in lands, and 
his ſeiſin on one's own, in rents, fuits, and 
ſervices, fifty years. In actions real for 
lands grounded on one's own ſeiſin or poſ- 
ſeſſion, thirty years. But by 1 M. ſtat. 2. 
C. 5. this does not extend to any ſuit for ad- 
vowſons. By 9 G. III. c. 16. ſixty years is 
a bar againſt the prerogative. By 21 J. I. 
c. 16. twenty years is the limitation in a 
writ of formedon; and thence in ejeQ- 
ments, becauſe ſuch cannot be brought, un- 
leſs leſſor of plaintiff re-enters on lands, 
and no entry can be made unleſs within 
twenty years after the right ſhall accrue.— 
And all perſonal actions are limited to fix 
years, except ſome particular caſes therein 
ſpecified; and except actions of aſſault, 
battery, mayhem, and impriſonment ; which 
muſt be brought within four years ; and ac- 
tions for words within two years, By 31 E. 
c. 5. all ſuits on penal ſtatutes, where any 
forfeiture is to the crown, ſhall be ſued 


© 10 C. I. ſeſſ. 2. c. 6. ſect. 1. 2. 3. grounded on one's 
own poſſeſſion, twenty years. b Ibid. ſect. 5. 14. 
1 2 G. I. C. 20. ſect. 4+ 


within 


\ 
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within two years, and where it goes to the 
ſubject, one year; unleſs where any other 
time is limited by the ſtatute, By 10 W. 
III. c. 14. no writ of error, ſcire facias, 
or other ſuit, ſhall be brought to reverſe 
any judgment, fine, or recovery, for error, 
unleſs within twenty years. 


Ax eftoppel is a ſpecial plea in bar,— 
where a man hath done ſome act, or execu- 
ted ſome deed; which eſtops him from a- 
verring any thing to the contrary; as if 


tenant for-years levies a fine, and after- 


wards brings an action againſt the cognizee, 
for the lands, and the fine 1s pleaded againft 
him, he ſhall be thereby eſtopped from ſay- 
ing he had no freehold at the time, and was 
therefore incapable of levying it, 


Tux conditions of a plea (which, as well 
as the doctrine of eſtoppels, will alfo hold 
equally mutatis mutandis with regard to 
other parts of pleading) are, 1ſt, that it con- 
tain only one matter; but by 4 and 5 An. 
c. 16.“ a man may, with leave of the court, 
plead two or more jingle pleas, as in an aſſault 


*4G.1. c. 10. fed. 1. unlef> within ten yeats. irt 
Co. 52. 1 Ventr. rep. 48. 272. 2 Nell. abri. 1234. 
"6 A. c. 10. ſect. 4. 


Vol. II. M and 
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and battery—theſe three; not guilty, ſon aſ- 
fault demeſne—and the ſtatu te of limitations. 
2d, That it be direct and poſitive, and not 
argumentative,” 3d, That it have conve- 
nient certainty of time, place, and perſons. 
4th, That it anſwers the plaintiff's allega- 
tions in every material part. 5th, That it 
be ſo pleaded that it is capable of trial. 


SPECIAL pleas are uſually in the affirma- 
tive, ſometimes in the negative, but always 
advance ſome new fat, not mentioned in 
the declaration; and then they muſt be 
averred to be true in the common form, 
% and this be is ready to verify.” This is 
not neceſſary in pleas of the general iſſue, 
A man ſhall not beallowed to plead ſpecial- 
ly, ſuch a plea as only amounts to the general 
iſſue. But if the defendant in an aſſize or 
action of treſpaſs wiſhes to refer the validi- 
ty of his title, rather to the court than to 
a jury, he may ſtate his title ſpecially, and 
ſuppoſe the plaintiff to have a colour. of title 
——as if his own title be that he claims by 
feoffment, with livery from A. and thereon 
entered, which amounts only to the general 


= 2 Lill. 304. Co. Litt. 303. “ Dane abr. 235. 
4 Otherwiſe plaintiff will, on motion, have judgment by 


nihil dicit, Damer v. Bunbury, Ex. Mich. 1742. 
iſſue; 
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iſſue; yet he may alledge it ſpecially, if he 
goes farther and ſays, that the . plaintiff, 
claiming by a prior deed of feoffment with- 
out livery, entered; upon whom he en- 
tered ; and may then refer to the judgment 
of the court, who has the beſt title (12). If 
the defendant's plea does not amount to an 
iſſue, the plaintiff may reply to the de- 
fendant's plea, by either traverſing it as an 


action of debt, that he paid the money the 


day it was due. The plaintiff may deny that 
the defendant did pay it: Or he may al- 
ledge new matter in contradiction to the 
plea; as when the defendant pleads no 
award made ;—he may ſet forth an actual 
award, and aſſign a breach,—or the replica- 


tion may confeſs and avoid the plea,—as in 


action for treſpaſſing on land of the plain- 
tiff; if the defendant ſhews a title by de- 
ſcent, and therefore, that he hath a right to 
enter, and gives colour to the plaintiff, —he 
may deny the deſcent, or reply that ſuch 
deſcent did happen, but ſince that he demi- 
ſed the lands to the plaintiff for his life. To 
this the defendant may rejoin. The plain- 
tiff may anſwer by ſur-refointer, The 
defendant may rebut; and the plaintiff 


(12) Dr. and St. dial. 2. c. 53. 
M 2 anſwer 
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anſwer by ſurrebutter,—all theſe plead- 
ings muſt ſupport one another. Yet in 
many actions the plaintiff who has alledged 
a general wrong, may in his replication, 
after au evaſive plea, reduce it to a parti- 
cular certainty, which is called a neu af/egn- 
ment. As if the plaintiff declares. on a 
breach of his cloſe in D. and the defendant 
ſays, the place where the injury is ſaid to 
have happened is a cloſe of D. which de- 
ſcended to him from his father; the plain- 
tiff may aſſign another cloſe in D. ſpecify- 
ing the boundaries (13). Every plea muſt 
be ſimple, entire, connected, and. confined 
to a ſingle point. It muſt never be en- 
tangled with a variety of diſtinct indepen- 
dent anſwers to the ſame matter yet it is 
frequently neceſſary. to plead ſo as to avoid 
any admiſſion of a fact, which cannot with 
propriety be poſitively affirmed or denied, 
which may be done by a proteſtation, 
whereby the party interpoſes an oblique al- 
legation or denial of ſome fact, by proteſt- 
ing that fuch matter does or does not exiſt, 
—avoiding a direct affirmation or denial. 
So if a defendant, by way of inducement to 


r 2 Lill. 302. 2 Nell. abri. 1246. 1 Salk. 349. 


{13) Bro, abri. tit, treſpaſs 205. 284. 
the 
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{he point of his defence, alledges a particu- 
Jar mode of ſeiſin or tenure, which the 
plaintiff is unwilling to admit, and yet 
wiſhes to take iſſue on the principal point 
of the defence, he muſt deny the ſeiſin or 
tenure by proteſtation, and then zraverſe 
the defenſive matter. So, if an award be 
ſet forth by the plaintiff, and he can aſſign 
a breach in one part of it, (viz. the 
non-payment of a ſum of money) and yet 
is afraid to admit the performance of the 
reſt, or to aver in general a non-perfor- 
mance of any part of it, leſt ſomething 
ſhould appear to have been performed— 
he may ſave to himſelf any advantage he 
might hereafter make of the general non- 
performance, by alledging that, by proteſ- 
tation, and plead only the non-payment of 
the money.—When either ſide advances 
any new matter, he avers it to be true: 
when either ſide traverſes or denies the fact 
pleaded, he tenders. an iſſue. If it comes 
from the defendant, it is thus tendered, 
* and of this he puts himſelf on the coun- 
* try.” If it comes from the plaintiff, it is, 
* and this he prays may be enquired of by 
the country.” If either ſide plead a ne- 
gative plea; as where a ſuit is on a bond 
conditioned to perform an award, and the 

_ defendant 
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defendant pleads negatively that no award 
was made; he tenders no iſſue; — but when 
the plaintiff replies and ſets forth. a ſpecific 
award, and that the defendant traverſes the 
replication, he then tenders iſſue, which 
takes place when the debates are contrac- 
ed to a ſingle point, by the affirming of one 
party, and the denying of the other, 


—— , * 
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Of Iſſue and Demurrer. 


I SSUE 1s the end of the pleadings, be- 
ing a conſent of the plaintiff and defen- 
dant to reſt their diſpute (of a fact deni- 
cd by one, and affirmed by the other) on 
the determination of a jury, or of the court. 
There are two kinds—upon matter of law, 
or matter of faQ. 


Ax iſſue on matter of law is called a de- 
murrer, which confeſſes the facts, but de- 
nies, that by the law ariſing on theſe facts, 
any injury is done to the plaintiff; or that 
the defendant has made out a legitimate 
cauſe, according to the party that firſt de- 
murs; as if the plaintiff hath not aſſigned 
ſufficient treſpaſs ;—then the defendant 
demurs, If the defendant's plea be inva- 
lid, as that he committed the treſpaſs by 
authority of a ſtranger, without ſetting out 
the ſtranger's right ;—here the plaintiff may 


Pl. c. 85. A. Hill. 6 & 7 E. 6. 
demur: 


— a we —ᷣ— 
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demur: and ſo in any part of the proceed- 
ings, where there 1s any material objection in 
point of law. In caſe of exceptions to the 
former manner of pleading, the party de- 
murring muſt by 27 E. c. 5. and 4 & 5 An. 
c. 16. ſet forth the cauſes of his demurrer, 
and wherein he apprehends they conſiſt, 
And on either, a ſpecial or general demur- 
rer, — the oppoſite party avers it to be ſuffi- 
cient, which is called a Joinder in demurrer; 

and the parties are at iſſue in point of law, 


which the judges of the court *are to de- 
termine . 


Ax iſſue of fact, is where that only is 
diſputed, and then iſſue is joined, which 
muſt be determined by a jury. 


Ir in the proſecution of the ſuit, the 
plaintiff neglects ſuch forms, and at ſuch 
times as are required, he is non ſuited © :— 


If 


djoC.L ſel. ic 11. fey. 6 A. g. 10. fe. 

e 1 Lill. abri. 435. * Without farther appeal. 
Smith de repub. Ang. lib. 2. c. 13. * Sir Wal- 
liam Blackſtone has here and in page 153, made uſe of the 
words “ non-ſuit,”” as equally anſwering all omiſſions 
and irregularities of the plaintiff ; whereas, it ſeems 
that a non-ſuit is applied (at leaſt more exactly) to 
the deſertion of the cauſe by the plaintiff, at the _ 
an 
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If the defendant makes any ſuch omiſſions, 
judgment may be had againſt him, After 
iſſue or demurrer joined, as well as in ſome 
of the previous ſteps, a day is continually 
given and entered on the record, for the 
parties to appear from time to time as may 
be required, which is called the continu- 
ance; and if they are omitted, the defen- 
cant is diſcharged, ine die, and he muſt be 
warned afreſh, and the whole begin de 
novo. If any freſh matters ariſe after the 
laſt adjournment, as that the plaintiff has 
given the defendant a releaſe, he is per- 
mitted to plead it (if he has taken ad- 
vantage of it as early as he can, vis. at 
the day given for his next appearance) in 
a plea of puis darrein continuance, This 
confeſſes the matter before in diſpute (1). 
it is not allowed if a day of continuance 
has intervened between the ariſing and 


and that ** non pros“ is more propertly to be applied to 
the neglect of the plaintiff in the earlier part of the 
ſuit.—and I am the rather inclined to think they ſhould 
gat be ſo generally compounded, as I find that on a non- 
it, the plaintiff muſt begin de novo, if at all. 2 Litt. 
rep. 231. 3 Bac. abri. 675. But that on paying the 
coſts of entering the non pros, he may proceed on his 
original action; and moreover there cannot be a non 
pros on the trial at aſſizes. 3 Salk. 246. 
(1) Cro. Eliz. 49. 


the 
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the pleading of it, nor after a demurrer 
is determined, or verdict given ;——and they 
ſhall be determined when brought to iſſue, 
as other pleas. 


Wur a demurrer is to be determined, a 
paper book is made up, which contains all 
the proceedings at length, and is deliver- 
ed to the judges to peruſe, who, on ſo- 
lemn argument, give judgment thereon.— 
As in action of treſpaſs, if the defendant 
confeſſes the fact, but juſtifies that he was 
hunting, and to this the plaintiff demurs; 
now if the court be of opinion that a 
man may not juſtify treſpaſs in hunting, 
they will give judgment for the plaintiff ; 
if they think that he may, then judgment 
is given for the defendant, | 


CHAP. 


© oe 
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Of Trial, and its ſeveral Sorts. 


TRIAL is the examination of matter 
of fact in iſſue, of which there are ſeveral 
ſpecies ; as, iſt, By record. This is only 
uſed in one inſtance, as where a record 
is pleaded, and the oppoſite party pleads 
* nul tiel record: On this, iſſue is joined, 
and the party has a day to bring it in; 
and on failure, his antagoniſt ſhall have 
judgment. Thus titles of nobility are tried 
by the king's writ or patent only (1), The 
words of the iſſue are © and this he prays 
may be enquired of by the record, and the 
other doth the like.” 


2d, Trialby inſpection or examination; where 
the fact is of ſuch evident notoriety, from 
ocular demonſtration, or other irrefragable 
proof, that the judges take on them to 
determine, without calling. in the afliſt- 
ance of a jury; as in caſe to reverſe a fine 


(1) 6 Rep. 53. 
| for 
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for nonage of the cognizor, or to ſet aſide 
a recognizance entered into by an infant; 
here a writ ſhall iſſue to the ſheriff (2), 
commanding him to make the party appear, 
that it may be aſcertained by the judges 
if he be of age or not. If the court 
have any doubts, they may examine him, 
or his mother, on oath, or the like (3). So 
if a defendant pleads in abatement that 
the plaintiff is dead, and he appears (4). 
So if a man be found an idiot by a jury, 
and he comes to the chancery, and eyi- 
dently appears not to be ſo, the verdig, 
and all the proceedings thereon, ſhall be 
void (5). So in an action of mayhem, iſſue 
is joined whether it be ſo or not; it ſhall 
be decided by the court on inſpection (6). 


23d, Trial by certificate, where the evi- 
dence of the perſon certifying is the only 
proper criterion of the point in diſpute—1ſt, 
As if the iſſue is whether A. was out of 
the realm in the army in time of war, it 
ſhall be tried (7) by the mareſchal of the 
king's hoſt's certificate under ſeal, ſent to the 
Judges. So the certificate of the queen's 


(2) 9 Rep. 31. (3) 2 Rol. Abri. 537. (4) 9 Rep. 
30. (5) Ibid. 31. (6) 2 Rol. abri. 578. 7 Litt. 
lect. 102. 

& meſſenger, 
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meſſenger, ſent to ſummon home a peerels, 
was a ſufficient trial of the contempt in re- 
{uſing to obey ſuch ſummons (8). The cuſ- 
tom of London ſhall be tried by certificate, 
from the mayor and aldermen, certified by 
the mouth of their recorder (9), except 
when they are parties. So matters eccle- 
ſiaſtical, as marriage, and the like, ſhall 
be tried by the bi/ſbop's certificate; as if 
on writ of dower, the heir pleads no mar- 
riage. But in an action for calling a man 
a beſtard, the defendant having pleaded in 
juſtification that he was ſo, it was tried by 
a jury (to); becauſe, if the plaintiff be 
found a general or a. ſpecial baſtard, the 
juſtification is good, and the biſhop ſhall 
not certify ſpecial baſtardy (11), which is 
one born before marriage of parents, that. 
afterwards intermarry. Ability, admiſſion, 
inſtitution, and deprivation of a clerk, 
ſhall be ſo tried (12). Trials of the prae- 
tice of all courts ſhall be by certijicates 
of the proper officers. And what return 
was made on a writ, ſhall be tried by the 
ſheriff's certificate (13). 


(3) Dyer. 176. 177. (.,) Co. Litt. 74. 4 Burr. 
243. (10) Tlob. 170 (11) Dyer. 79. (12) 2 Inſt. 
bz2. Show. Parl. c. 88. (13) 9 Rep: 31. 
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4th, Trial by witneſſes without the in- 
tervention of a jury, whereby the judge is 


left to form his ſentence on the credit of 


the witneſſes. As where a writ of dower 
is brought, and the tenant pleads the huſ. 
band is not dead, this ſhall be tried by 
witneſſes before the judges; and the affir- 
mative muſt be proved * two witneſſes at 


leaſt. 


oth, Trial by wager of battle, which is 
in the nature of an appeal to Providence, 
under an apprehenſion and hope that Hea- 
ven will give victory to * who hath the 
right. 


6th, Trial by wager of lau, in which 
the defendant is to put in ſureties that at 


ſuch a day he will make his law (i. e.) 


take the benefit which the law has allow- 
ed him (14); and if he will abſolutely 
ſwear himſelf not chargeable, and appears 
to be a perſon of reputation, he ſhall be 
for ever acquitted of the debt, or other 
cauſe of action; provided alſo, he gets ele- 
ven compurgators, who will ſwear that they 
believe he faith the truth. He is ſworn de 


(14) Co. Litt. 295. 
Adelitate, 


Laws of ENGLAND and IRELanD. 175 


#delitate, and the eleven de credulitate (15). 


Both theſe actions may yet be brought, as 
they are not repealed, but have only given 
way to more fair and certain methods of 
juſtice and redreſs. 


(15) Cd. Eitt. 295. 
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r + £ 
Of the Trial by Jury. 


A SEVENTH ſpecies of trial is by zury, on 
which a certain number of perſons are 
ſworn to deliver their opinion of the mat- 
ters laid before them, according to the evi- 
dence, 


Ix civil cafes they are of two kinds extra- 
ordinary and ordinary: The firſt ſpecies of ex- 
traordinary trial by ;ury, is that of the grand 
aſſize, by way of alternative to the defen- 
dant in a writ of right, inſtead of the cuſ- 
tom of duelling. For this purpoſe, a writ 
de magna aſſiſa eligenda, is directed to the 
ſheriff (1), to return four knights, who are 
to ele twelve others to be joined to them, 
who are to try the matter (2). 


Nxxr a jury to try an attaint, which is a 


proceſs againſt a former jury for a falſe ver- 
dict, and is to conſiſt of twenty-four per- 


8 


1) F. N. B. 4. (2) Finch, I. 412. 1 Leon. 30 3. 


A trial 


— d . 
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A trial in the ordinary manner by jury 
—when iſſue is joined, the court awards a 
writ of venire facias, commanding the ſhe- 
riff to have twelve free and lawful men 
in court, on ſuch a day, generally the laſt _ 
return-day of the ſame term, wherein iſſue 
is joined, viz. Hillary and Trinity terms, 
thence called iſuable terms. This jury is not 
ſummoned, and therefore cannot appear at 
the day appointed, on which a compulſory 
proceſs is awarded againſt them, called in the 
common pleas habeas corpus ̃uratorum, and 
in the king's bench *, a diffringas, com- 
manding the ſheriff to have them on the 
day appointed (or to diſtrein them by their 
lands and goods) at Weſtminſter, unleſi be- 
fore that time the juſtices ſhall come to 
ſuch a county, to hold the afizes. If the 
ſheriff be related by blood or affinity to ei- 
ther party, he is not entruſted to return 
the jury, but the venire ſhall be directed to 
the coroners. If any exception lies to 
them, it ſhall be directed to two clerks 
of the court, or two perſons of the county 
named by the court *, and ſworn (3), who 
ſhall return the jury, which return is final 


And in the exchequer. Co. Litt. 158. Bro. 
challenge, 153. Bro. venire facias, 14. 1 Inſt. 158. 


(3) Forteſc. de Laud. L.L. c. 25. | 
Vor, II. N Wurv 
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Wurx the day of trial is fixed, the 
plaintiff or his attorney muſt bring down 
the record to the aſſizes, and enter it with 
the proper officer : if it be not entered, it 
cannot be tried ; therefore the plaintiff may 
delay it, unleſs the defendant, being fear- 
ful of ſuch neglect, will himſelf bring on 
the trial, giving the plaintiff proper notice, 
which proceeding is called the trial by pro- 
viſoe *; but this practice is diſuſed ſince the 
14 G. II c. 17. which enacts, that if the 
cauſe 1s not carried down to be tried ac- 
cording to courſe, the plaintiff ſhall be 
nonſuited, and judgment given for the de- 
fendant. The plaintiff muſt give the de- 
fendant eight days notice of the trial, if he 
lives within forty miles of London“; if 
farther, then fourteen days notice; and if 
he afterwards changes his mind, and does 
not give the defendant notice thereof fix 
days before the trial, he 1s liable to pay the 


_ to the defendant, for not proceeding 


by the ſaid ſtatute. 


* If the plaintiff omits to bring down the record to be tri- 
ed, the defendant may after three terms move to have the 
iſſue tried by proviſoe, and then ii ay take it down to be tried, 
on giving notice; and if the plaintiff is not ready to make 
out his caſe, the defendant will have his verdi&, or non-ſuit 
the plaintiff for non-appearance. 

If the venue be laid in the city or county of Dublin, 
there muſt be eight days notice, excluſive of the day of 
ſervice : If four terms have paſſed without proſecuting 
th- action, then there muſt be a term's notice. 

Tys 
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Tus plaintiff or defendant, on ſhewing 
good cauſe to the courts above, may obtain 
leave upon motion to defer the trial till next 
aſſizes; when all things requilite for the 
trial are performed, the ſheriff returns the 
pannel to the judge's officer in court. 


Tex jurors contained therein are either 
ſpecial, or common : The former, are ſuch, 
as when the ſheriff is ſuſpected of partiali- 
ty, are choſen by the prothonotary, or other 
proper officer, for which purpoſe the ſheriff 
brings him the freeholders' book, and he 
thereout chuſes forty-eight perſons, in the 
preſence of the attornies of each ſide, and 
they each ſtrike off twelve, and the remain- 
ing twenty-four are returned. By 3 G. II. 
c. 25 either party is intitled, on motion, 


* 2 Lill. Abri. 123. f 17 & 18 G. III. c. 45. 
ſect. 3. enables the courts of king's bench, common 
pleas, and exchequer, on motion, in any cauſe whatſo- 
ever (except on indictments, informations for miſdemean- 
ors, Or in nature of a quo warranto) to order ſpecial juries 
to be ſtruck before the proper officer, at the requeſt of 
ether plaintiſf or defendant ; and by ſect. g. in caſe of 
a deficiency of jurors, by reaſon of challenge, &c. the 
ſheriff is directed to make a new pannel forthwith, of 
twelve men, againſt whom no challenge can ariſe ; 
whoſe names are to be put in a box and balloted for, 


do compleat the jury. 
Na I to 
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to a ſpecial jury, on the trial of any iſſue, 
on paying the expences thereof, unleſs the 
judge will certify, (by 24 G. II. c. 18.) that 
the cauſe required it. 


A common jury is returned by the ſhe- 
riff, under the direction of 3 G. II. c. 25*, 
which appoints that one pannel only ſhall 
be returned for all the cauſes at the ſame 
aſſizes, and ſhall contain not leſs than forty- 
eight, nor more than ſeventy-two jurors; 
that their names ſhall be written on tickets, 
and put in a box, and the firſt twelye names 
that are drawn, ſhall be the jury, unleſs ab- 
ſent, challenged or excuſed ; and unleſs a 
previous view of lands, &c. is neceſſary, and 
then the 7urors appointed for that purpoſe, 
either by the parties, or named by a Judge, 
or proper officer, ſhall be ſworn on the in- 
queſt, in preference to any other (4). As 
the jurors appear, they ſhall be ſworn, un- 
leſs challenged by either party. 


THERE are two ſorts of challenges to 
the array, and to the polls. Challenge to 
the array, is an objection to the whole pan- 


* 29 G. II. c. 6. ſect. 3. not leſs than thirty-ſix, ot 
more than ſixty. 


(4) 4 Burr. 252. 
nel, 


Of 


el, 
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nel, for the ſame reaſons that are ſufficient 
to award the venire to the coroner, &c. By 
4 and 5 A. c. 16. and 24 G. II. c. 18". the 
jury are to come from the county at large, 
and not (as formerly) from the vicinity of 
the cauſe of trial. If either party be an 
alien, and requires it, he may have a jury 
de medietate linguæ, by 28 Ed. III. c. 13. ſect. 
2. and all denizens, if they are both aliens“, 
by 21 H. VI. c. 4. yet it ſeems doubtful 
whether the ſtat. 3 G. II. c. 25. hath not in 
civil caſes abridged this privilege of fo- 
reigners. 


Challenges to the polls, are exceptions to 
particular jurors; 1ſt, propter reſpectum Ho- 
noris, as a lord of parliament, who may be 
objected to by either party; or he may chal- 
lenge himſelf *. 2d, Propter defectum, if 
he be an alicn—a ſlave; a woman is ex- 
cluded, except where a widow feigns her- 
ſelf with child; thus on a writ de ventre 
inſpiciendo, a jury of women may be impan- 


h 6 A. c. 10. ſect. 6. i Sir William Blackſtone 
ſays, if they are both aliens, they ſhall be tried by deni- 
zens. How. vol. i. p. 229, ſays, that in ſuch caſe they 
are to be Engliſh. Vide trial per pais, 245. * Dyer. 
314. Mon. 167. 2 Rol. Abri. 646. Co. Litt. 157. 
9 Co. 49. 6 Co. 53. 2 Inſt. 153. 

neled 


— 
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neled to try the queſtion (5). For defect of 
eſtate, by 4 and 5 W. & M. c. 24'. a juror 
muſt have 10. per ann. in England, and 6l. in 
Wales, of freehold or copyhold eſtates. And 


by 3 G. II. c. 25. any leaſeholder for 500 
years abſolute, or for any term, depending 


on a life or lives, of the clear value of 200. 
per ann. is qualified to ſerve on juries. zd, 
Propter aſtectum, which may be a principal 
challenge, or to the favour. The former, 
is where the juror is akin to either party, in 
the ninth degree (6), where he has been 
an arbitrator on either ſide—where there is 
an action depending between him and ei- 
ther party—where he has taken money for 
his verdict—- where he has been a juror, 
formerly, in the fame cauſe—where he is 
the party's maſter, ſervant, council, attor- 
ney, or of the ſame corporation, or ſocicty ; 


129 G. II. c. 6. ſect. 1. made perpetual by 13 and 
14 G. III. c. 41. ſect. 1. a frechold of 10. per ann. or 
being a proteſtant, to have a leaſe for a term of years, of 
which fifteen are unexpired; or to have a leaſe for ſixty- 
one years at the leaſt, determinable on cne or more 
lives, out of which the leſſee ſhall have 15/. per ann. 
clear profit. m 33 H. VIII. ſeſſ. 1. c. 4. within 
the fifth degree: In regard to the ſtrength of objection 
ſo hindered, ſee Plowd. fol. 48 5. Vernon v. Manors. 

(5) Cro. Eliz. 566. (6) Finch, I. 401. 


none 
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none of theſe, if true, can be over- ruled, for 
jurors muſt be omni exceptiorie majores. Chal- 
lenges to the favour, are where there are 
ſome probable cauſes of ſuſpicion, as ac - 
quairitance, or the like; the validity of 
which muſt be left to triors, who are, in caſe 
the firſt juror is challenged, two indifferent 
perſons named by the court, who ſhall try 
one mau, and if they find him indifferent, 
he ſhall be ſworn; then he and the two 
triors, ſhall try the next; and when ano- 
ther is found indifferent, and ſworn, the 
triors ſnall be ſuperſeded, by thoſe two ju- 
tymen, who ſhall try the reſt (4). 4th, Chal- 
lenges propter deliftum where a man has been 
convicted of treaſon, felony, perjury, or con- 
ſpiracy ; or received judgment of pillory, or 


the like; or has been branded, whipped, or 


ſtigmatized, ot outlawed, excommunicated, 
or attainted of falſe verdict, præmunire or 
forgery, or proved recreant 1n a trial by battle, 
and hath pronounced the word craven, 
whereby he loſes his /iberam legem. 


Tut juror may be examined on oath, as 
to the three former cauſes-—but not to this; 


So a juror may be excuſed by Weſt. 2. 


(7) Co. Lit. 138. 
12 Ed. 
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12 Ed. I. c. 38. for being ſick or decrepit, 
or above ſeventy years old; and by 7 and 
8 W. III. c. 32. infants under twenty one 
years. Phyſicians and other medical perſons, 
council, attornies, officers of the courts, and 
the like, are alſo exempted by ſeveral ſta- 
tutes, cuſtoms, and charters ; but they muſt 
ſhew their ſpecial exemption. Clergymen 
are uſually excuſed'*; yet if they are ſeiſed 

of lay lands or tenements, they may be im- 
panneled, unleſs © in obſequio domini regis, 
vel alicujus epiſcopi (8). 


Ir on account of challenges, or from any 
other cauſe, a ſufficient jury doth not ap- 
pear, then either party may pray a ?ales (or 
ſupply) of ſuch men as are returned on the 
firſt pannel; or by 35 H. VIII. c. 67. the 
judge may award it of perſons preſent, who 
are liable to the ſame challenges as the prin- 


eipal jurors. 


Wurx the jury are all ſworn, the caſe is 
opened by the council of that ſide which 
holds the affirmative, and proof is always 


a If they appear, they cannot object or be challenged, 
unleſs there be a ſufficient jury without them. 2 Inſt. 
446. F.N.B. 165. o Palt. Sher. 121. Trial 
per pais, 86. 10 C. I. ſeſſ. 2. c. 13. ſect. 3, 4. 

(8) F. N. B. 166. Reg. Brev. 179. 


firſt 


( 
( 
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firſt required on that ſide—the matter in 
iſſue is clearly explained to them—the nature 
of the evidence is laid before them, and 
when this evidence is gone thro', the coun- 
cil on the adverſe ſide opens his caſe, and 
ſupports it alſo by evidence; and then the 
affirming party is heard in reply. 


Evidence is that which demonſtrates and 
aſcertains the truth of any fact in iſflue *, 
and none other is to be admitted ;—as if on 
an action of debt, the iſſue is whether it ir 
the defendant's deed or no; he cannot give 
evidence of a releaſe—evidence may be gi- 
ven in proof, or the jury may receive it 
from their own knowledge; the former is 
either written or parol. Written evidence 


? Care ſhould be taken to diſtinguiſh the idea of 
evidence from that of witneſs, with which it is very 
frequently confounded: The latter only repreſents an ob- 
jet to our mind - the former reſults from our conviction 
of the truth of that object, which, when obtained, can 
leave no doubt of our having received as perfect know- 
ledge as we are capable. Evidence is therefore moral 
certainty; but there are objects of which, in conſe- 
quence of our bounded reaſon, we are unable to form a 
preciſe and clear conception. Are we then to delay juſtice, 
becauſe we want irrefragable proof? or are we not ra- 
ther at liberty to dire& our judgment according to the 
moſt probable teſtimony that we are capable of receiving ? 
See this ſubjeQ at large, in Gilbert's law of evidence. 


are, 
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are, 1ſt, Records'. 2d, Antient * deeds of 
thirty years ſtanding, which prove them- 
ſelves. But, 3d, Modern deeds, Or, 4th, 
other writings, muſt be verified by parol evi- 
dence. The beſt evidence that the nature of 
the caſe will admit of, that can be had, and 
no other, ſhall be required, and allowed); as, to 
prove a leaſe for years, it only ſhall be admit- 
ted, if in being; but if it be proved that it is de- 
ſtroyed, then an atteſted copy may be produc- 
ed. A book of accounts is not allowed as evi- 
dence for the owner; but a ſervant who made 
the entry ſhall have recourſe to it to refreſh 
his memory; but if he be dead, and his hand 
can be proved, it may be read in evidence (9). 
By y J. I. c. 12. books of account, with the ſup- 
plementary oath of the owner, are good evi- 
dence only of ſuch tranſactions as have hap- 
pened within one year before the action 
brought. But this limitation does not ex- 
tend to dealings between merchants in their 
uſual courſe of trade. 


WirXESsEs are compelled to appear by 
ſubpoena ad teſtiſicandum; but they are 


Hob. 227. 1 Leon. 206, 1 And. 37. Plowd. 92. 
411. Dyer. 118. 9 Co. 12. Co. Litt. 227. * 1 Keb. 
877. pl. 27. Paſch. 17 C. II. B. R. Eng. Wright 
v. Sherrard. t 2 Salk. 699. Pl. 2. Hill. 11 W. III. 
Pitman v. Maddox. 1 Salk. 28 5. Pl. 18. Trin. 2 A. 
Price againſt earl of Torrington. | 


(9) Law of nifi prius, 266. 
not 


(12) Ibid. 6. (13) Gilbert's evidence, 161. 
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not bound to anſwer until they are paid 


their reaſonable charges. Paro/ evidence 
may be given by all perſons, except ſuch 


as are infamous or are intereſted in the 
cauſe. Infamous perſons are ſuch as may 
be challenged as jurors, propter delic- 
tum, which muſt be proved in court. In- 
tereſted perſons, may be examined upon 
a voir dire, or their intereſt may be prov- 
ed in court. No perſon intruſted with 
the ſecrets of the cauſe, by the party him- 
ſelf, ſhall be compelled to give evidence of 
ſuch converſation or matters as came to his 
knowledge, by ſuch confidence (10); and 
the jury may judge of the credibility of all 
other witneſſes. One witneſs is ſufficient to 
prove any ſingle fact. Pofitive prof is al- 
ways required, where it might poſſibly have 
been had; and next to that, circum/tan- 
tial evidence muſt take place, which is call- 
ed preſumptive, and which are only to be 
relied on till the contrary be actually prov- 
cd (11). Violent preſumptions are ſome- 
times equal to full proof (12); as if a land- 
lord ſues for rent due at Michaelmas, 17 54, 
and the tenant can produce an acquit- 
tance for rent due at a ſubſequent time, 
in full of all demands (13). Probable pre- 


(to) Law of niſi prius, 2679. (11) Co. Litt. 373. 


ſumption 
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ſumption is where the tenant hath the 
receipt, or proves the rent of 1755 to be 
paid, which will exonerate him (14), unleſs 
it be clearly ſhewed that the rent of 1754 
was retained for ſome reaſon, or that there 
was fome fraud or miftake. 


Tux evidence muſt be given in open 
court, and each perſon may object to its 
competency ; and if the judge in his direc- 


tions or deciſions miſtakes the law, the 


council on either ſide may require him 
publicly to ſeal a bill of exceptions, ſtating 
the point wherein he is ſuppoſed to err ; 
and if he refuſes ſo to do, the party may 
have a compulſory writ againſt him (15) *, 
to ſeal it, if the fact be truly ſtated, by 
Weſt. 2. 13 Ed. I. c. 31. If he returns, 
that it is untruly ſtated, when the caſe is 
otherwiſe, an action will lie againſt him 
for his falſe return. This bill of exception 
is in the nature of an appeal, examinable 
(in the next ſuperior court to that out of 
which the record iſſued) upon a writ of er- 
ror, after judgment given in the court be- 
low,—but a demurrer to evidence ſhall be 


* 2 Inſt. 427. 2 Lev. 237. Raym. 182. 
(14) Co. Litt. 373. (15) 2 Inſt. 487. Reg. 
Brev. 182. 
determined 
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determined by the court, out of which the 


record is ſent. This happens where any 


matter is produced as evidence, concerning 
the conſequences, of which there ariſes a 
legal doubt ; in which caſe the adverſe par- 
ty may demur to the whole evidence, which 
admits the truth of every fact, but denies 
the ſufficiency of them in point of law, 
to determine the iſſue (16), which draws 
the queſtion from the cognizance of the 
jury, to the court. — The bills of excep- 
tion and demurrers have now given way to 
a new trial, which is commonly had where 
the judge has miſdirected the jury, or evi- 
dence, at ni priys, | 


Warn a juror knows any thing of the 
matter in iſſue, he may be ſworn as a wit- 
neſs, and give his evidence in court » (17), 
When all the evidence is gone thro', the 
judge ſums up the whole to the jury, 
who, unleſs the caſe be very clear, with- 
draw from the bar to conſider of their 
verdict, and they are to be kept from meat, 
drink, fire or candle, unleſs by permiſſion of 
the judge, until they are unanimouſly agreed. 


2 Bacon, 287. 
(16) Co. Litt. 72. 5 Rep. 104. (17) Styl. 233- 
1 Sid. 133. 
| Tf 
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If they procure ſuch comfort before ver- 
dict, or without conſent, they are finable; 
and if at his.charge for whom they find, it 
will ſet aſide the verdict *, So if they ſpeak 
with either of the parties, or their agents, 
after they are gone from the bar; or if they 
receive any freſh evidence in private; or if 
they caſt lots for whom they ſhall find, 
Any of theſe will intirely vitiate the verdig, 


And it is ſaid, that if they don't agree before 


the judge leaves the town (18), he may car- 
ry them about the circuit in a cart (iq). 
When they have agreed to their verdiQ, 
they return to the bar, and before they de- 
liver their verdict, the plaintiff, or his attor- 
ney, or council, 1s bound to appear, and if 
he does not, no verdict can be given, but he 
is nonſuited—the jury are difcharged—the 
action is at an end - and the defendant ſhall 
recover his coſts. This is the more eligible 
way for the plaintiff, for after a nonſuit he 
may again commence the ſame ſuit; but af- 
ter a verdict, and judgment thereon, he is for 
ever barred. If the plaintiff appears, the 


* 2Leon. 133. Moor. 599. Dyer. 137. 2 Lev. 
149. 205. 2 Jon. 83. 3 Keb. 803. 
(18) Mir. c. 4. ſect. 24. (19) Lib. Aſſ. fol. 40. 
gl. 11. . 
foreman 
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foreman delivers the verdict, which may be 
public or private, 


A private verdict is delivered to the judge 
out of court, on leave obtained from him* ; 
but is of no force unleſs afterwards affirm- 
ed by a public verdict given in court, where- 
in the jury may vary from the private one *, 
If the verdict be for the plaintiff, they aſleſs 
the damage ſuſtained by him. 


IF a difficult matter of law ariſes, the jury 
will find a ſpecial verdict grounded on Weſt, 
2. 13 E. I. c. zo. ſect. 2. and therein they 
ſtate the facts as they find them to be prov- 
ed, and pray the advice of the court thereon, 
concluding, that if they ſhall be of opinion 
that the plaintiff had cauſe of action, they 
then find for the plaintiff— elſe for the de- 
fendant; and this is entered on the record, 
and afterwards argued in the court, from 
whence the iſſue came. A ſpecial verdicł 


* If the judge hath adjourned the court to his own 
Icdgings, and there receives the verdict, it is then a 
public one. * Plowd. 211. Saunders v. Freeman. 
Dyer. 217. 1 Inſt. 227. Moor. 33. Yet in a cri- 
inal caſe, where the perſonal appearance of the defen- 
Cant is diſpenſed with, a private verdict is held to be 
cod. Raym. 193. Rex v. Ladſingham. 1 Vent. 97. 


may 
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may be alſo found, by finding generally for 
the plaintiff, ſubject to the opinion of the 
judge, or the court above, on a ſpectral caſe, 
ſtated by the council on both ſides, with re- 
gard to a matter of law This method is 
attended with leſs expence, and obtains a 
ſpeedier deciſion ; the po/tea being ſtayed in 
the hands of the officer of niſi prius till the 
queſtion is determined, and the verdiQ is 
then entered. But in this way nothing ap- 
pears on the record but the general verdiQ, 
the parties are precluded from the benefit of 
a writ of error, if diſfatisfied with the judg- 
ment of the judge or the court ; but in either 
caſe the jury may, if they pleaſe, take upon 
themſelves to determine the complicated 
queſtion, and find an abſolute verdict (20), 
When the verdict is delivered in, and re- 
corded, the jury are diſcharged, and then 
ends the trial by jury. 


(20) Litt. ſect. 386. 


no» 
& 8 A Þ mar: 


Of Judgment and its incidents, 


Wy ATEVER is done ſubſequent to 
the awarding the trial, is called a Poſtea, 
and is entered on the record, and returned to 
the court for their judgment, which may be 
ſuſpended or finally arreſted, for it cannot 
be entered till the next term after the trial, 
and without notice to the other party ; 
ſo that if any defect of juſtice happened at 
the trial, the party may have relief by a 
new trial; or, if it appears that the com- 
plaint was not actionable, or not made with 
ſufficient preciſion and accuracy, the party 
may ſuperſede it by arreſting the judg- 
ment, 


Cavses of ſuſpending the judgment are 
extrinſic, ariſing from matter foreign to 
the record ; as, want of notice of trial : or 
if the judge certifies to the court that the 
jury gave a verdict contrary to the evi- 
dence (1); or if they have given exorbi- 


(1) Law of nifi prius, 303. 304. 
Vor. II. O | tant, 
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tant damages (2), or if the judge has miſ- 
directed the jury, ſo that they found an un- 
juſtifiable verdict; for theſe and ſuch like 
cauſes, the court will award a new trial. If 
two juries agree, a third trial is ſeldom a- 
warded(3). The motion for a new trial 
muſt be made within the firſt four days of 
the next ſucceeding term, and within which 
term it is uſually heard and decided. 


Arreſts of judgment ariſe from intrinſic 
cauſes appearing on the face of the record; 
as, where the declaration varies totally from 
the original writ ; as, if the writ is in de- 


tinue, and the plaintiff declares in an aſ- 


ſumpſit. Where the verdict materially dif- 
fers from the pleadings and iſſue thereon, 
as if it is laid in the declaration that the de- 
fendant ſaid the plaintiff was a bankrupt, 
and the verdict finds that he ſaid, © the 
« plaintiff will be a bankrupt.” It is an in- 
variable rule with regard to arreſts of judg- 
ment on matter of law, that whatever 1s 
alledged in arreſt of judgment, muſt be ſuch 
matter as would on demurrer have been 
ſufficient to overturn the action or plea. 
As if on action for ſlander in calling the 


| (2) Comb. 357. (3) 6 Mod. 22. Salk. 649. 
plaintiff 


Laws of ENGLAND and IRELAND. 195 


plaintiff a jew, the defendant denies it, and 
iſſue is joined thereon, if verdict be found 
that the words were ſpoken ; yet the de- 
fendant may move in arreſt of judgment, 
that to call a man a jew is not actionable ;— 
and if the court ſhall be of that opinion, 
judgment ſhall be arreſted and never en- 
tered for the plaintiff —But the rule will 
not hold e converſo ; © that every thing that 
„may be alledged as a cauſe of demurrer, 
„will be good in arreſt of judgment.” As 
if on an aQtion of treſpaſs, the declaration 
doth not alledge that it was committed on 
a certain day (4), which would be a good 
cauſe of demurrer; yet if the party omits 
taking advantage in due time, but takes 
iſſue, and has a verdiQ againſt him, he can- 
not move in arreſt of judgment (5). Ex- 
ceptions for this purpoſe muſt be more ma- 

terial than will ſupport a demurrer. But 
matters more eſſential cannot be overlook- 
ed; as if the plaintiff ſets forth a title that 
is defective (6) ; or in an action of debt, the 
defendant pleads not guilty, inſtead of ni! 
debet (7). The firſt cannot be cured by ver- 
dict for the plaintiff; nor the ſecond for the 
defendant. If iſſue be joined on a fact im- 


(4) Carth. 389. (5) Cro. Jac. 44. (6) Salk. 365. 
7) Cro. Eliz. 778. 
O 2 material, 


- 
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£54 + +nſuFcient, that the "court 
an opinion on the verdict for 
om judgment ought to be given; as in 
dn \ aQipn. of debt on a bond conditioned to 
32 pay money. on or before a certain day, the 
-defendant-pleads f payment on the day (8), 
in mch like caſes the court will, after ver- 
iQ, award a repleader, ynlefs it appears from 
the whole record that nothing material can 
poſſibly be pleaded in any ſhape (9). - 
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WHz#NEVER a repleader is granted, the 


wherein there appears to have been the 

Ln defect (10). It judgment is not arreſted 

a e Abe next term after the trial, it is 
— 4s Pnerct on the record. If 


2 2 1 are of four forts: Firſt, 
4 — 4 ” gb the facts are confeſſed hy the par- 
— ticsf and the law determined by the court. 
as in demurrers. Second, where the law 1s 
£5,  adiitited by the parties, and the facts diſ- 
72 - puted ; as in verdicts. 'Third, where both 
== thefadt and the law ariſing thereon, are 
> admitted by the defendant, —as in confeſ- 


4 


rag . 


459. Salk. 579 · 
ſion 


1 muſt begin de novo, _ atthat ſtage 


(op Bus. 994. (9) 4 Bur. 301. 302. (10) Raym. 
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he 


ſion or default. Fou th, where theplaingy 
is convinced that either fact, law, or bot 


- a 


ate inſufficient to ſupport lis action, and 


therefore abandons or withdraws his proſo- 
cution, — as in non-ſuit or retraxit. All 


cheſe ſpecies of Judgments are interlocutory 


or final. 


W 2 


InTERLOCUTORY judgments are ſuch as 
are given in the middle of a cauſe on " fore. 
plea, procceding on gennant. which does not 
determine the ſuit as. judgment for the 
plaintiff upon pleas i in abatement of the ſuit 
or action, that the defendant ſhall” anſwer 
over ag (31), They are incomplete Fudg-. ? 
ments, whereb 7 generally the right "of th: * 
plaintiff is eſtabliſhed, but the quantim of da- ; 
mages is not aſcertained, which mu be 
done by a jury; as where the defendant 
ſuffers judgment by default or nibil dicit ;—- | 
puts in ao plea_ to the plaintiff” s declara= _ .* 
tion: by. confeſſion or cognovit actionem, - = 
where he acknowledges the plaintiff's de- 
mand to be juſt : or by non ſum informatus, 
when the defendant's attorney declares he 
has no jaſtructions to ſay any thing in an- 
ſwer to the plaintiff, or in defence of his 


— - 


(11) 2 Saund. 30. 
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client, which is a ſpecies of judgment by 
default. If any of theſe happen in detinue 
or debt where the thing is certain, the judg- 
ment is complete but where damages are 
to be aſſigned, a jury muſt be called in to aſ- 
certain them, which proceſs is called a writ 
of enquiry; in the execution of which the 
ſheriff is judge, and tries what damages the 
plaintiff ſuſtained, and he returns the inqui- 
ſition into court. When judgment is given 
for the defendant, it is always complete and 
Final, So where a demurrer is determined 
for the plaintiff, in an action where da- 
mages are to be recovered, the judgment 
is incomplete, until a writ of enquiry is 
awarded and returned; after which it is 
completely entered. | 


Final judgments put at once an end to the 
action, and if it be for the plaintiff, the defen- 
dant ſhall be amerced; by 5 and 6 W. and 
M. c. 12. bs. 8d. to be paid by the plaintiff, 
and allowed to him againſt the defendant 
among his coſts, By ſtat. Glo. 6 Ed. I. c. 
1. co/ts are allowed to be added to the da- 
mages, where ſuch are recovered ; and in 
ſuch actions where no damages were then 
recoverable, no coſts are now allowed, 
unleſs by ſome ſubſequent ſtatute, as by 


3 H. 


1 . oO en an ws . 1 TJ, 
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2 H. VII. c. 10. * on writ of error. No coſts 
were allowed a defendant, till 23 H. VIII. 
4 1% 4 J. I. e. 3. 8 and g W. III. c. 11. 
4 and 5 * c. 16. which give him, if he 
pre vails, the ſame that the plaintiff would 
have had. The king and any perſon, ſuing 
to his uſe, ſhall not pay or receive coſts; 
24 H. VIII. c. 8. nor executors or admini- 
ſtrators (12), * and paupers, who will ſwear 
themſelves not worth 5 J. are by 11 H. VII. 
c. 8. to have writs, council, and attorney, 
without fee, and are excuſed from coſts, by 
23 H. VIII. c. 15. but may recover coſts 


Eng. ſtat. 3 H. VII. c. 15. ſect. 1. but this ſtatute 
doth not extend where the plaintiff in the action brings 
the writ of error. Cro. Car. 401. Bowton and Nichols. 
1 Salk. 205. > 10C. I. ſeſſ. 2. c. 17. ſe&. 1. 10 
and 11 C. I. c. 8. 7 W. III. fell. 1. c. as. fea. 8. 
9 W. III. c. 35. ſect. 1. 2. 3. 6 A. c. 10. ſect. 22. 4 G. 
I. c. 13. executors and adminiſtrators are not included in 
theſe acts which give coſts to defendants. Cro. Eliz. 33. 
1 Bacon. 56. 10 C. I. ſeſſ. 2. c. 17. ſect: 3. 4 1 Ba- 
con. 518. 6 Mod. 93. 1 Salk. 207. 208. but an 
executor defendant in all Jaw cafes pays coſts, and if there 
15 judgment for him, he ſhall recover them. 1 Bacon 
Abri. 517. And if they declare upon an indebitatus aſe 
ſumpſit, to them as executors, they ſhall pay coſts. 1 
Salk. 207. 6 Mod. 92.181. 10 C. I. ſeſſ. 2. c. 17. 
ſect. 2. in the actions therein ſpecified ; but they ſhall ſuf- 
fer ſuch puniſhment as the diſcretion of the judge ſhall 
think reaſonable. (12) Cro. Jac. 229. 

(13) 
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(13)—PFor treſpaſſes under 40 s. ſee chap, 


Xii. book 3. By 43 E. c. 6. 21 J. I. c. 16. 


and 22 and 23 C. II. c. 9. ſe. 136. where the 
jury aſſeſſes leſs damages than 40 s. on tri- 
fling actions for words, aſſault, battery or 
treſpaſs, the plaintiff ſhall be allowed no 
more coſts than damages, unleſs the judge 
ſhall certify under his hand that it was 
battery ; or if in treſpaſs, that the title was 
in queſtion. | 


(13) Salk. 506. 1 Eq. caſ. Abri. 125, 


CHAP, 


( 201 ) 


S H A F. A. 


Of Proceedings in the Nature of Appeals. 


Or theſe there are principally three kinds, 
iſt, A writ of aftaint, which lieth to en- 
quire if a jury of twelve men gave a falſe 
verdict. It muſt be brought in the life- 
time of him for whom the verdict was given, 
and of two at leaſt of the jurors. It is given 
by Weſt. 1. 3 E. I. c. 18. 1 Ed. III. c. 6. 5 Ed. 
III. c. J. 28 Ed, III. c. S. and 34 E. III. c. 7. and 

9 R. II. c. 3. in almoſt every action except 
a writ of right. The yury muſt conſiſt of 


twenty-four perſons. He that brings the 


attaint can give no other evidence than was 
originally given; but thoſe againſt whom 
it is brought are allowed in affirmance of 
the verdict, to produce new matter (2). 
If the verdict is found falſe, the jurors are 
by 11 H. VII. c. 24. revived by 23 H. VIII. 
c. 3. * branded with perpetual infamy ; and 


It lies in the king's and common bench only, Co. Litt. 
294. 1 Rol. Abr. 285. Dyer. 59. Eng. 
ſtat. 11 H. VI. c. 4. Co. Litt. 294. 

(1) Finch. l. 484. (2) Finch. 1. 486. 


if 
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if the cauſe of action were above 40 J. a for- 
feiture of 201. is impoſed on the jurors; if 
under 40 J. then 5 I. to be divided between 
the king and party injured. 


2d, AN audita querela is where a defen- 
dant, againſt whom judgment 1s recovered, 
is in danger of execution; or perhaps in 
execution, may be relieved on good matter 
of diſcharge, which has happened ſince the 
judgment, as that the defendant hath paid 
the debt, without entering ſatisfaction on 
record. It is a writ directed to the court, 
to enjoin the parties to come before them, 
and having heard the allegations and proofs, 
to order juſtice to be done. It alſo lies for 
bail, when judgment is obtained againſt 
them by ſcire facias, to anſwer the debt of 
their principal, and it happens afterwards 
that the original judgment againſt the prin- 
cipal is reverſed * (3). But now ſumma- 
ry relief by motion is given by the court, 
in caſes of ſuch evident oppreſſion (4), 


zd, Writ of error lies for ſome ſuppoſed- 
miſtake in the proceedings of a court of re- 


* 2 Cro. 29. 1 Bac. 193. Carth. 453. 2 Bacon, 369. 
F. N. B. 103 2 Cro. 645. 


(3) 1 Rol. Abri. 308. (4) Lord Raym, 439. 
cord 3 


Laws of ENGLAND and IRELAND. 203 


cord; for, to amend errors in a court, not 
of record, a writ of falſe judgnent lies (5). 
The writ of error lies only on matter of law 
ariſing on the face of the proceedings, ſo 
that no evidence is required to ſupport it, 
If the error is in the determination of facts, 
it muſt be reverſed by an attaint or a new 
trial, Any error in the proceedings, tho 
the record be made up and the term be paſt, 


may be amended; but when judgment is 


given and enrolled, no amendment is ad- 
mitted in any ſubſequent term. Miſtakes 
may be helped by the ſtatutes of amend- 
ment and yeofails, ſo called, becauſe if the 
pleader has made any ſlip in the proceed- 
ings, and acknowledges his error, he is at li · 
berty, by theſe ſtatutes, to ame nd it, which 
is ſeldom actually made; but the court over- 
looks the exception (6). They are 14 E. III. 
c. 6. 9 H. V. c. 4. ſect 3. 4 H. VI. c. 3. and 8 
H. VI. c. 12. and 15. 32 H. VIII. c. 30. 18 
Eliz. c. 14. 21 J. I. c. 13. 16 and 17 C. II. 
c. 8. 4 and 5 An. c. 16. and 9 An. c. 20. 5 
G. I. c. 13. By all theſe trifling excep- 


(5) Finch. 1. 484. (6) Stra. 1011. 


33 H. VIII. c. 3. ſect. 1. 10 C. I. ſeſſ. 2. e. 1a. fed 


1. 17 and 18 C. H. c. 12. ſect. 1. made perpetual by 7 


W. III. c. 7. ſet. 1. 6 A. c. 10. ſect. 2. 6 G. I. c. 6. 


ſect. 1. 11 G. II. c. 6. ſect. 4. 6. : 
tions 
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if the cauſe of action were above 40 J. a for- 
feiture of 20/7. is impoſed on the jurors; if 
under 40 J. then 5 J. to be divided between 
the king and party injured. 


2d, AN audita querela is where a defen- 
dant, againſt whom judgment 1s recovered, 
is in danger of execution; or perhaps in 
execution, may be relieved on good matter 
of diſcharge, which has happened ſince the 
judgment, as that the defendant hath paid 
the debt, without entering ſatisfaction on 
record. It is a writ directed to the court, 
to enjoin the parties to come before them, 
and having heard the allegations and proofs, 
to order juſtice to be done. It alſo lies for 
bail, when judgment 1s obtained againſt 
them by ſcire facias, to anſwer the debt of 
their principal, and it happens afterwards 
that the original judgment againſt the prin- 
cipal is reverſed * (3). But now ſumma- 
ry relief by motion is given by the court, 
in caſes of ſuch evident oppreſſion (4). 


zd, Writ of error lies for ſome ſuppoſed - 


miſtake in the proceedings of a court of re- 
* 2 Cro. 29. 1 Bac. 193. Carth. 453. 2 Bacon, 369. 
F. N. B. 103 * 2 Cro. 645. 


(3) 1 Rol. Abri. 308. (4) Lord Raym, 439. 
cord ; 
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cord ; for, to amend errors in a court, not 
of record, a writ of falſe judgnent lies (5). 
The writ of error lies only on matter of law 
ariſing on the face of the proceedings, ſo 
that no evidence is required to ſupport it. 
If the error is in the determination of facts, 
it muſt be reverſed by an attaint or a new 
trial, Any error in the proceedings, tho' 
the record be made up and the term be paſt, 


may be amended; but when judgment is 


given and enrolled, no amendment is ad- 
mitted in any ſubſequent term, Miſtakes 
may be helped by the ſtatutes of amend- 
ment and yeofazls, ſo called, becauſe if the 
pleader has made any ſlip in the proceed- 
ings, and acknowledges his error, he is at li- 
berty, by theſe ſtatutes, toamend it, which 
is ſeldom actually made ; but the court over- 
looks the exception (6). They are 14 E. III. 
c. 6. 9 H. V. c. 4. ſet 3. 4 H. VI. c. 3. and 8 
H. VI. c. 12. and 15. 32 H. VIII. c. 30. 18 
Eliz. c. 14. 21 J. I. c. 13. 16 and 17 C. II. 
c. 8. 4 and 5 An. c. 16. and 9 An. c. 20. 5 
G. I. c. 13. By all theſe tri fling excep- 


(5) Finch. l. 484. (6) Stra. 1011. 


t 33H. VIII. c. 3. ſect. 1. 10 C. I. ſeſſ. 2. c. 12. ſect. 


1. 17 and 18 C. H. c. 12. ſect. 1. made perpetual by 7 


W. III. c. 7. ſect. 1. 6 A. c. 10. ſect. 2. 6 G. I. c. 6. 


ſect. 1. 11 C. II. c. 6. ſect. 4. 6. : 
tions 


X - : N 
1 LY * =_ 
— nͤ ot AE AL a © — 


CB LETT that 5 SAWS Ge are. 
3 22 2 


23 


n —5 
— 


3 


e 


— 


” , + eieger 
— 


n 
1 


= F 
2 


* 1 2 x a» l * NF " =" —— * * 
1 95 Bae» 3 8 r r . 4 
e. 
- l ” & 


v1 


20% A Comearanrive View of the 


tions arę ſo guarded againſt, that writs of 
error Egino: be maintained but for ſome 
material miſtake. If it be brought after 
Sreict, the plaintiff muſt, in moſt caſes, 


ind ſufficient pledges of proſecution, 3 ]. 


I. c. 8. 13 C. II. c. 2. 16 and 7 C II. 
c. 8. and to ſecure the payment of coſts 
and damages (except'in a few inſtances) by 
3 H. VII. c. 10. 13 C. II. c. 2. 8 andg 
W. III. c. 11. and 4 and 5 An. c. 16. 
It Ze; from the inferior courts of England to 
the king's bench (7); from the king's 
bench in Ireland to the king's bench in Eng- 
land; from the common beuch at Weſtmin- 
ſer, to the King's bench; and from the 
Xing's bench to the lords. From the law- 
lide of the exchequer, it lies to the exche- 
quer charnber, before dhe lord chancellor, 
lord treaſurer, and es of the king's 
bench and common beach, and hence to 
the 


(7) Finch l. 480. Dyer. 250. 2 : 
* ro C. I. ſeſſ. 3. c. 8. 17 and 19 Gall. 0 13. b 


made perpetual by 7 W. III. c. 79. ) W. III. C. 25. 


ſect. 7. 10 C. I. ſeſſ. 3. c. 8. 17 and 16,0. JI. c. 
12. ſect. 3. made perpetual by ) W. III. C. 7. JW. III. 
c. 25. Ker. 8. 9 W. III. c. 35. ſea. 2. 6 A.-c. 10. 
ſect. 22. * 15 C. I. c. 5. 8 G. I. c. 6. ſect. 2. 1 G. 


II. c. 17. ſect. 3. The lord chancellor, lord treaſurer, or 


in his abſence, the vice treaſurer: And the abſence of 
| x either 


md ws Wy OY) pwnd 44 2A A -= rw od 


Q@. 


ml we. , © Oo © KM: == ©. *—» 


» - 
* * 


Laws of ENOLAxD and IRELAND. 205 


me lords. From proceedings in king's 
bench in debt, detinue, covenant, account, 
caſe, ejectment, or trepaſs began there, (ex- 
cept the king is party) it lies to the 
quer chamber, and thenee; tothe 
Where the proceedings are in the; 
bench by original writ from chancety, it thes 
at once to the lords,—each ſuperiot court 
may affirm or reverſe the judgment of the 


inferior ; but none is 55 ſave the houſe of 
lords. 


either or all of them ſhall not be a diſcontinuance, if the 
judges of king's or commen bench, ſhall be preſent. at the 
day of adjournment: And judgment ſhall be, gy 
lord chancellor in the abſence of the lord ar, vids 
in the prefence and by the advice of both Hr 


chiet juſtices. And in the abſence of tne lord chancelior, 


both or either of the chief juſtices, may iſſue preceſs to 
compel the plaintiff to aſſign his errors, Brit. ſtat. 
6 G. I. c. 5. ſect. 2. takes the judicial power of affrm- 


ing or reverſing of decrees from the houſe of lords of 
Ireland. 


ea 4 by a 4 o 
= a y as . = 
o r Fergie 
2 - * 3 - a _ + 
= E o RES El + we = ” = - 
* . 


: * * BJ _— * Wo * fs — e * 


OT LES 
„„ Sw 


« 3 8 


1 


—— — * 


- >. 4, + * 


— 


. 
—— 


( 206 ) 


C H A P. XXVI. 
Of Execution. 


Th IS is the putting the ſentence of the 
law in force, and is performed in different 
manners, according to the nature of the ac- 
tion on which it is founded, and of the 
judgment which is recovered, If the plaintiff 
recovers in a mixed or real action, wherein 
the ſeiſin or poſſeſſion of land is awarded 
him, the writ of execution ſhall be an habere 
Facias ſeiſinam of a freehold—or an habere 
Facias poſſeſhonen, of a chattel intereſt (1),— 
commanding the ſheriff to give the plaintiff 
poſſeſſion ; for which purpoſe he may bring 
the poſſe comitatus, and he may juſtify 
breaking open doors, if it is not quietly de- 
livered, * If peaceably yielded up, the deli- 


(1) Finch. 1. 470. 


* 5 Co.g1. Law. eject. 108. And if the offenders do not 
deliver themſelves up on proclamation, they are declarcd 
felons, by 25 G. II. c. 12. confirmed by 17 and 18 G. III. 
c. 36. ſect. 11. until June 1790. 


very 
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very of a twig, a turf, or the ring of the door, 
is ſufficient execution, * 


Ox a preſentation to a benefice recovered 
in a guare impedit ; or aſſize of derrein pre- 
ſentment, the execution is by writ of de 
clerico admittendo; directed to the biſhop 
or metropolitan, requiring him to admit and 
inſtitute the clerk of the plaintiff. 


Wur judgment is that ſomething ſpe- 

cial be done by the defendant, then a ſpecial 
writ of execution iſſues to the ſheriff; as on 
an afſize, or quod permittat profternere for 
a nuſance ; where one part of the judgment 
is quod amoveatur, a writ goes to the ſheriff, 
to abate it at the charge of the party, which 
alſo iſſues in caſe of an indictment (2). 


1 N -—-; © - A, 4 . ” , 
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ff | 
Va Ox a replevin, the writ of execution is, G 
y de retorno habenda; and if the diſtreſs be "of 


removed, the defendant ſhall have a capias 
in withernam ; but on the plaintiff's tendering 
the damages, and ſubmitting to a fine, the 
proceſs in withernam ſhall be ſtayed (3). 


(2) Comb. 10. (3) 2 Leon. 174. 


» 2 Bacon, 253. Compl. Sheriff, 262. 263. Dyer. 
280. Co. Litt. 145. 


IN 
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Is detinue, the plaintiff ſhall have a 
diſtringas to compel the defendant to give 
the goods, by repeated diſtreſſes of his chat. 
tels (4); or a ſcire facias againſt a third per- 
fon, in whoſe hands they may be, to ſhew 
cauſe why they ſhall not be delivered. If 


the defendant continues obſtinate, the ſheriff 


ſhall ſummon an inqueſt, to aſcertain the 
plaintiff's damages, which ſhall be levied by 
ſeizure of the defendant or his goods. 


ExEcuT1ons in actions where money on- 
1y is recovered, are of five ſorts; either 
againſt the body, —againſt the goods and 
chattels,—againſt goods and the profits of 
the lands, — againſt goods and the poſſeſſion 
of the lands, —againſt body, lands, and goods. 
—1#, The firſt, is by writ of capias ad ſatiſ- 
faciendum : It is to imprifon the body till 
ſatisfaction be made for debt, coſts, and 
damages; therefore it doth not lie againſt 
any privileged perſons, peers, members 
of parliament, or executors or adminiſtra- 
tors; nor againſt ſuch perſons as could not 
be originally held to bail. If judgment be 
recovered againſt huſband and wife, for a 


(4) 1 Rol. Abri. 737. Raſtal Entr. 215. 


Wilk. Green, 199. 
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debt contracted by her when ſole, the ca- 
pias ſhall iſſue to take both in execution (5). 
If the action was brought againſt her, when 
ſole, and pending the ſuit ſhe marries, it ſhall 
be awarded againſt her only (6). But if 
judgment be recovered againſt a_ huſband 
and wife for the contract or perſonal miſbe- 
haviour (7) of the wife during coverture, it 
ſhall go againſt him only; tho whilſt 
the defendant is in cuſtody on this writ, no 
other can go againſt his lands or goods; 
yet if he dies while in execution, the plaintiff 
may have a new execution againſt his lands, 
goods, or chattels, by 21 J. I.. It may be 
ſued againſt the plaintiff as well as the de- 
fendant for coſts awarded againſt him, Af- 
ter he is in cuſtody, if he is ſeen at large, it 
is an eſcape, and the plaintiff may have an 
action againſt the ſheriff for his whole debt. 
E, are voluntary, or negligent ;—the 
former are by the expreſs conſent of the 
keeper, after which he can never Tetake his 
priſoner again (8), (tho the plaintiff may) 
but the ſheriff muſt anſwer for the debt, 
8 and g W. III. c. 27*. The latter, is where 

(5) Moor 704. (6) Cro. Jac. 323. (7) Cro. 
Car. 513. (8) 3 Rep. 52. 1 Sid. 330. 

*10 C. I. c. . ſect. 1. 5 Co. 86. Wilk. Green. 199. 


* 6 Ann. no more ſhall be recovered hut the ſum certi- 
fed, with coſts of court and dimages for new arreſt. | 


Vol. II. P the 
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the priſoner eſcapes without his keeper's 
knowledge or conſent, and then he may be 


re-taken, and the ſheriff ſhall be excuſed, if 


he has him before any action is brought 
againſt him (9). A reſcue of a priſoner in 
execution, going to goal, or in goal, or a 
breach of priſon, will not excuſe the ſheriff 
from being guilty of, and anſwerable for the 
eſcape * (10). By 32 G. II. c. 28. if a de- 
fendant in execution for a debt under 100 /, 
will ſurrender all his effects to his creditors, 
(except his apparel, working tools, &c. not 
amounting in the whole to 107.) and make 


oath of his punctual compliance of the ſta. 


tute, he may be diſcharged, unleſs the cre- 
ditor inſiſts on detaining him; in which caſe 
He ſhall allow him 2s. 44. a week. And the 
creditor may, as in caſe of bankruptcy, com- 


pel (under pain of ſeven years tranfporta- 


tion) ſuch debtor, charged in execution for 
any debt under 1004 to make a diſcovery 
and ſurrender all his effects. If a non eff 
inventus is returned, the plaintiff may ſue 
out proceſs by writ of /cire facias againſt 


the bail (if any were given) to ſhew cauſe 


why the plaintiff ſhould not have execution 


(9) F. N. B. 130. (10) Cro. Jac. 419. 


5 1 Rol. Abri. 904. Cro. Car. 240. 
| againſt 
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againſt them for his debt; and if they ſhew 
no cauſe, or inſufficient cauſe, the plaintiff 
may have judgment againſt them, and take 
out a writ of capias ad ſatisfaciendum,—or 
other proceſs of execution againſt them. 


2d, Tae next ſpecies of execution is a 
writ of fieri facias, to ſell the goods and 
chattels of the defendant for the -debt. It 
lies againſt all privileged perſons, peers, &c. 
and againſt executors or adminiſtrators, with 
regard to the goods of the deceaſed. * The 
ſheriff may not break open outer-doors (11) 
to execute it, but he may inner ones (12) — 
and he may ſel] the chattels, real and per- 
ſonal (13), till he has raiſed enough to ſa- 
tisfy the debt: * firſt paying the landlord of 
the premiſſes, on which the goods are found, 
the arrears of rent then due, not exceeding 
one year, by 8 A. c. 14. If part of the 
debt only be levied by this writ, the plain- 
tiff may have a capias ad ſatisfaciendum for 
the reſidue (14). 


(11) 5 Rep. 92. (12) Palm. 5 4+ (13) 8 Rep. 171. 

2 Ventr. 218. 1 Salk. 322. Cro. Eliz. 18 1. 1 Mod. 
188. S. P. * He may do it at his peril, and the ex- 
ecution will be good. 5 Co. 93. Comb. 327. Brownl. 
50. 2 Show. 87. Pl. 78. Hil. 31. and 32. C. 2. K. B. 
The king againſt Bird. * 2 Bac. Abri. 351. 19 A. 
c. 8. ſect. 1. (14) 1 Rol. Abr. 904. Cro. Eliz. 344. 
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za, Taz third ſpecies of execution, is by 

writ of levari facias, which commands the 
ſheriff to levy the debt on the lands and 
goods of the defendant, whereby he may 
ſeiſe all his goods, and receive the rents 
and profits of his lands, till ſatisfaction be 
made (15). This is an execution proper to 
eccleſiaſtics, which is given, when the ſhe- 
riff on a common writ of execution, re- 
turns that the plaintiff is a beneficed clerk, 

not having any lay fee, —and then this writ 
goes to the biſhop of the dioceſe to levy the 
debt and damages de bonis ecclefiaſticis, and 
thereon the biſhop ſends a out ſequeſtration 
of the profits of the benefice, directed to the 
church-wardens, to collect the ſame, and 
pay them to the plaintiff, till the full ſum be 
raiſed (16). 


4th, Taz fourth ſpecies of execution, is 
by writ of elegit, given by Weſt. 2. 13 E. 
I. c. 18. either on judgment for a debt or 
damages; or upon the forfeiture of a recog- 
nizance taken in the king's courts. By it 
the goods and chattels of the defendant are 
not ſold, but only appraifed, and all of 
them (except oxen and beaſts of the plough) 


m Reg. orig. fol. 298. 300. F. N. B. 265. 


(15) Finch. l. 471. ty 2 Burn. Eecleſ. Law, 329. 


Arc 


„ ˙ oa% oo coo oo a 4 tw. tt AS az 2 


hs a A So i © he 


_ 


— 


Laws of ExcLAxNxp and IRELAND. 213 


are delivered to the plaintiff at ſuch price, 
in part ſatisfaction of his debt. If they are 
not ſufficient, then one half of his freehold 
lands, whether they are in his own name, or 
in truſt for him, are alſo to be delivered to 
the plaintiff, till the rents and profits there- 
of diſcharge the remainder of the debt; or 
till the death of the defendant, if he be te- 
nant for life or in tail. The defendant's 
body cannot be taken after the execution of 


this writ, provided there are lands ſeized; * 


but if only goods, then he may bs arreſted, 
if they do not ſatisfy the debt. 


5th, Ox proſecutions given by ſtatute, as 
on recognizances acknowledged on at. 
Merch. or fat. Staple, by 13 E. I. and 27 E. 
III. c. 9. here the body ſhall be taken, and 
lands and goods are to be appraiſed to their 
full extended value, before they are given to 
the plaintiff (19). By 33 H. VIII. c. 39. all ob- 
ligations to the king ſhall have the ſame 
force and remedy as a ſtatute ſtaple; and his 
debt in ſuing out the execution ſhall be 
preferred to that of any other creditor who 


(17) F. N. B. 131. 


" 1 Lev. 92. 2 Bac. 349. o 1 Lev. 92. 1 Rol. 
Abri. 896. 5 Co. 87. 6 Co. 46. Comb. 232. 2 Bac. 
353. P Hob. 58. | 
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hath not obtained judgment before the king 
commenced his ſuit. His debt affects all 
lands which the debtor hath at, or after, the 
time of contracting it, or which any of his 
officers hath at, or after, the time of his en- 
tering into his office, by 13 E. c. 4. Whereas 
by 29 C. II. « between ſubject and ſubject, 
a judgment ſhall not bind the lands in the 
hands of a bona fide purchaſer, but from 
the time of ſigning it; nor the goods 1n the 
hands of a ſtranger, or a purchaſer, but from 
the delivery of the writ to the ſheriff. (18) 
All theſe executions muſt be ſued within a 
year and a day after the judgment is enter- 
ed, elſe the court concludes prima facie, that 
it is ſatisfied :—Yet the plaintiff may have 
a writ of ſcire facias, by Weſt. 2. 13 E. I. 
c. 45. for the defendant to ſhew cauſe why 
the judgment ſhould not be revived and 
execution had; or he may bring an action 
on the dormant judgment (19). 


4 7 W. III. c. 12. ſect. 8. 13. 
(18) Skinn. 257. (19) Co. Litt. 290. 
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Of Equity and its Proceedings. 


6 

E QUIT Y” (ſays Grotius) “is the cor- 
rection of that wherein the Jau, (by reaſon 
of its univerſality) is deficient.” It is the ve- 
ry ſoul and ſpirit of law: Poſitive law is 
conſtrued, and rational law is made by it. The 
eſſential differences between law and equity, 
conſiſts in the different modes of adminiſtring 
juſtice in the courts. The mode of proof, trial, 
and relief upon the true conſtruction of ſe- 
curities upon money lent and of the form 


and effect of a truſt or ſecond uſe. 


Tux fame juriſdiction is exerciſed in the 
equity court of the exchequer, as in the 
court of equity in chancery; ſubject, how- 
ever, to a few diſtinctions peculiar to each: 
Thoſe peculiar to chancery, are, iſt, The 
protection of all infants in the kingdom (1); 
therefore, if a fatherleſs child has no other 
guardian, this court hath a right to appoint 
one, ſubject to an appeal to the houſe of 
lords. The court of exchequer can only ap- 
point a guardian ad litem. 2d, The cuſtody 


(1) F. N. B. 27. 
of 
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of idiots and lunaticks, which is committed 
by this court (by warrant iſſued by the king 
under his ſign manual to the chancellor) to 
proper committees; and if he acts impro- 
perly in granting ſuch cuſtodies, the com- 
plaint muſt be made to the king in coun- 
cil (2;. But the proceedings, previous to the 
commiſſion to inquire if the party be an idiot, 
or a lunatick, are on the law ſide of the 
chancery, and can only be redrèſſed by a writ 
of error. 3d, The ſuperintendance of all 


charities ; and therefore, when neceſſary, at 


the relation of ſome informant, the attorney 
general files, ex officio, an information in this 
court, to have it properly eſtabliſhed. By 
43 E. c, 4. authority is given to the chan- 
cellor or lord keeper, and to the chancellor 
of the dutehy of Lancaſter, to grant commiſ- 
ions under their ſeals, to inquire into the 
abuſes of any charity, and to rectify the 
ſame by decree which may be reviewed 
in their reſpective courts, on exceptions ta- 
ken thereto; but tho' this is done in the 
petty bag office in the court of chancery, 
becauſe the commiſſion is there returned, it 
is not a proceeding at law, but treated as a 
cauſe in equity. Theevidence below 1s not 


(2) 3 P, Wms. 108. 
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taken down in writing ; and the reſpondent 
may, in his anſwer to the exceptions, allege 
what new matter he pleaſes; upon which 
they go to proof, and examine witneſſes in 
writing, upon all the matters in iſſue, and 
the court may decree the reſpondent to pay 
all the coſts ;—and an appeal lies to the 
houſe of lords (3). 4th, By ſeveral ſtatutes, 
this court has a ſummary juriſdiction, rela- 
ting to bankrupts, conſequential or previous 
to the commiſſion, from which there lies no 
appeal:—On the other hand, the juriſdicti- 
on of chancery doth not extend to all caſes 
wherein relief may be had in the exchequer. 
No information can be brought in chancery, 
for ſuch miſtaken charities as are' given to 
the king by the ſtatutes for ſuppreſſing cha- 
ritable uſes ; nor can it give any relief 
againſt the king, or direct any act to be done 
by him, or make any decree to diſpoſe of, or 
affect his property; not even where he is a 
royal truſtee (4); ſuch caſes muſt be deter- 
mined in the exchequer, as a court of reve- 
nue, which alone has the power over the 


(3) Duke's Char. uſes, 6. 128. Corporation of Bur- 
ford v. Lenthal. Chan. 9 May, 1743. (4) Huggins 
v. York buildings company, chan. 24 Oct. 1740. Reeve 
v. attorney general, chan. 27 Nov. 1741. Lightbourn v. 
attorney general, chan. 2 May, 1743 


king's 
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king's treaſure, and the officers employed in 
its management, unleſs where it belongs to 
the duchy court of Lancaſter, which hath a 
ſimilar juriſdiction. In all other matters, 
each court has a concurrent juriſdiction, 
whatever may be the difference in their 
forms of practice; for if they differ in any 
thing more eſſential, one muſt be wrong, as 
truth and juſtice are always uniform. 


Tux method of proof in equity is by the 
oath of the party, where facts, or their lead- 
ing circumſtances, reſt only in his know- 
ledge ; and for want of ſuch proof at law, 
the courts of equity have acquired a con- 
current juriſdiction in all matters of ac- 
count (5). From the ſame ſource of com- 
pulſive diſcovery, they have acquired a juriſ- 
diction over almoſt all matters of fraud (6) ; 
all matters in the private knowledge of the 
party, which, tho' concealed, are binding in 
conſcience; and all zudgments at Jaw ob- 
tained thro' ſuch fraud or concealment. 


THE mode of trial, is by interrogatories, 
adminiſtered to the witneſſes, upon which 
their depoſitions are takenin writing, where- 
ever they reſide. 


{s) Chan. caſ. 57. (6) 2 Chan, caſ. 46. 
| The 
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Tar mode of relief is by compelling (to 


inſtance in executory agreements) them to 


be carried into ſtrict execution, unleſs it is 
improper or impoſſible (7); ſo in waſte, 
they are prevented by injunctions ($)—in 
various frauds (9)—by ſetting aſide fraudu- 
lent deeds (10)—decreeing conveyances (11) 
—and direQing abſolute conveyances meerly 
to ſtand as ſecurities (12)—to give complete 
relief by decreeing a ſale of land (13) —it 
holds plea of all debts, incumbrances and 
charges, that may affect it, or iſſue there- 
out, 


Taz conſtruction of ſecurities for money 
lent, is another fountain of juriſdiction in 
courts of equity. The form of a truſt or 
ſecond uſe, gives this court an excluſive ju- 
riſdiction as to all ſettlements and deviſes 
in that form, and of all the long terms cre- 


ated in the preſent complicated mode of 
conveyancing. 


Tur proceedings are, 1/2, by preferring 
a bill to the lord chancellor, in the ſtyle of 


(7) Eq. caf. Abri. 16. (8) x Chan. rep. 14. 


2 Chanc. caſ. 32. (9) 2 P. Wms. 156. (10) 1 Vern. 


32. 1 P. Wms. 239. (11) 1 Vern. 237. (12) 2 Vern. 
84. (13) 1 Eq. caſ. Abri. 337. 
a pe- 
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a petition, ſetting forth the caſe at length, 
as ſome fraud, truſt or hardſhip, and pray- 
ing relief, and alſo praying proceſs of ſub. 
pœna, to compel the defendant, on oath, to 
anſwer all the matter charged in the bill; 
and if it be to quiet the poſſeiſion of land, 
to ſtay waſte, or to ſtop the proceedings at 
law, an injunction is alſo prayed, command- 
ing the defendant to ceaſe. The bill muſt 
call all parties, however remote in intereſt, 
before the court, and muſt be ſigned by 
council, If it contains any thing ſcandal- 
ous or impertinent, the defendant need not 
anſwer it until it is referred to a maſter in 
chancery, to expunge ſuch,—and then the 
defendant ſhall have his coſts. When the 
bill is filed, if an injunction be prayed to 
ſtay execution upon an oppreſſive judgment, 
and the defendant does not put in his an- 
ſwer within the ſtated time, the injunction 
will follow of courſe; and when 1t docs 
come in, the injunction can only be conti- 
nued upon a ſufficient ground appearing 
from the anſwer itſelf, If the junction be 
wanted to ſtay waſte, or the injury of a like 
urgent nature, the court will grant it im- 
mediately on filing the bill, and a proper 
caſe ſupported by affidavits, which ſhall 
continue till the defendant has put in his 
anſwer, and till the court ſhall make ſome 
further order. 


ON 
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Ox common bills, as ſoon as they are 
filed, a ſubpœna is taken out *, commanding 9 
| the defendant to appear, and anſwer the 
| bill; and if he don't appear within the time 
limited by the rules of the court, there iſſues 
an attachment againſt him*, to the ſheriff, 
commanding him to take the defendant 

and bring him into court. On a return of 
non eſt inventus, then an attachment, with 
proclamation, iſſues, which directs the ſhe- 
riff, not only to take him, but by public 
proclamation to ſummon him to appear. On 
a like return, a commiſſion of rebellion is 
awarded, by which four commiſſioners there- 
in named, are ordered to attach wherever 
he can be found in Great Britain, On a 
like return, the court ſends a ſerjeant at 
; arms in queſt of him, and if he evades his 
vigilance, then a ſequeſtration iſſues to ſeize 
1 all his perſonal eſtates, and the profits of his 
7 real, and to detain them. After this order 
. iſſues, the plaintiff's bill is taken pro con- 
; feſſo, and a decree is made accordingly, If 
> the defendant is taken on any of theſe pro- 
e ceſs, he is committed to priſon, till he puts in 
- his anſwer, or whatever the proceſs is iſſued 


6 A. c. 10. ſect. 20. b Which in the exchequer 
is four days; and in chancery, if not any injunction, 
cauſe eight days, excluſive of Sundays and holidays; and 
if an injunction, cauſe fix days, including Sundays, &c. 

. to 
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to enforce, and alſo clears his contempt, by 
paying the plaintiff his coſts; and in eye. 
ry ſtage of the cauſe where the plaintiff or 
defendant in any point, neglect or refuſe the 
order of the court, the ſame proceſſes may 
iſſue. The proceſs againſt a body corporate is 
by di/tringas,—and againſt a peer, by /etter 
miſive, together with the copy of the bill, 
to requeſt his appearance. If he neglects 
to appear, then a ſubpcena is ſerved on him, 
which if he does not appear to, a ſequeſ- 
tration goes immediately without any meſne 
proceſs. The ſubpœna muſt iſſue before 
any of the proceſs can be ſued out; and 
by 5 G. II. c. 25. if the defendant cannot 
be found to ſerve with the ſubpoena, and 
abſconds, to be ſerved therewith, a day 
ſhall be appointed him to anſwer the bill, 
which is to be inſerted in the London 
Gazette, read in the pariſh church where 
the defendant hath lived, and fixed up at 
the royal exchange; and if he doth not ap- 
pear on laſt day, the bill ſhall be taken 
pro confeſſo. If he appears, he is next to 
demur, plead or anſwer. 


A demurrer, is an appeal to the judg— 
ment of the court, whether the defendant 
| ſhall be bound to anſwer the plaintiff's bill, 


as for want of ſufficient matter of equity; 
| 5 
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or where the plaintiff, by his own ſhewing, 
appears to have no right; or where it ſeeks 
a diſcovery of a thing that may cauſe a 
forfeiture, or convict a man of any crimi- 
nal miſbehaviour. If the demurrer is over- 
ruled, the defendant muſt anſwer ;—if not, 
the plaintiff's bill is diſmiſfed. 


A plea may be to the juriſdiction, or to 
the perſon, as by outlawry ; or in bar, ſnew- 
ing ſome matter where the plaintiff can de- 
mand no relief; as, an act of parliament, a 
fine, a releaſe, or a former decree. The 
defendant is bound to prove the truth of 
it, if required by the plaintiff. 


As bills contain various matter, the de- 
fendant may demur to part, plead to part, 
and anſwer part; but no exceptions to for- 
mal minutiæ will be allowed *. 


AN anſwer is a defence made to the 
plaintiff's bill, given in upon oath (or the 
honor of a peer or peereſs) unleſs by con- 
ſent of the plaintiff. By 13 C. II. ſtat. 1. 
c. 12, no biſhop or eccleſiaſtical judge ſhall 
adminiſter the oath, ex officio, or any oath 
whereby the party may be compelled to 


4 CELcoih . 
confeſs, 
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confeſs, accuſe, or purge himſelf of any cri. 
minal matter; but as it does not extend to 
civil ſuits, the ſpiritual courts may in ſuch 
| caſes demand the oath of the party, as 
well as the courts of equity. The anſwer 
muſt be ſworn before one of the maſters, 
if the defendant lives within twenty miles 
of London; if farther, there may be a 
dedimus poteſtatem, to take his anſwer in 
the country, where the commiſſioners there. 
in named adminiſter him the uſual oath, 
and then the anſwer, being fealed up, is 
brought by one of the commiſſioners, or 
| ſent by a meſſenger to court, who ſwears 
he received it from one of the commiſſion- 
ers, and that it has not been altered or 
opened ſince he received it. It muſt be 
ſigned by council, and muſt either deny or 
confeſs the material parts of the bill; or it 
may confeſs and avoid (juſtify) the fads, 
If one of theſe is not done, it may be 
excepted to for inſufficiency, and the defen- 
dant be obliged to anſwer again ;—there 
can be nothing prayed for, but to be diſmiſl- 
ed the court. If the defendant wants relict 
from the plaintiff, he muſt file a croſs bill. 
After anſwer put in, the plaintiff may amend 
his bill, by paying coſts, and the defendant 


Or in the exchequer before a baron. 
| | | muſt 


— W lt. 8 5 
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i- muſt anſwer it. But if the plaintiff has 
to W replied to the anſwer, and any new matter 
ch ariſes, it muſt be ſet forth in a ſupplemental 
as bill. If any of the parties die, the proceed- 
er ings remain at a ſtand until ſet in motion 
* by a bill of revivor. When rent or other 
les debt is due to any of the parties, but the 

rſon by whom it is due, is at a loſs to 
which of them he ſhall ſafely pay it, he may 


may interplead, that he may be ſecure in the 
payment ;—in which caſe it is uſually or- 
dered to be paid into court.;,—however, the 
plaintiff muſt annex an affidavit to his bill, 
ſwearing that he does not collude with either 
of the parties. 


IF the plaintiff finds ſufficient matter con- 


rit MW felled to ground a decree upon, he may pro- 
as, ceed to the hearing on bill and anſwer ; but 
he then he muſt take the anſwer as true in eve- 


ry point ; otherwiſe, he muſt reply that his 
bill is true, and the defendant's anſwer is 


ifl- the reverſe; on which the defendant rejoins, 
licf which is pozning iſſue on the facts; which 


bill. fats are proved by the examination of wit- 
end neſſes, and taking their depoſitions in wri- 
lant ting; and for this, interrogatories are framed 


in writing, which, and which only, are to 
Vol. II. 2 be 


file a bill of inter pleader, deſiring that they 
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be propoſed to, and aſked of the witneſſes. 
They muſt be ſhort and pertinent; not 
leading, as © did not you hear this'—for if 
they are, the depofitions thereon will not be 
ſufficient to be read. Witneſſes near Lon- 
don are examined at an office for that pur- 
poſe, — but for thoſe in the country, a com- 
miſhon, naming four commiſſioners, is uſually 


granted, two named at each fide, and two 


or more of them may take the depoſitions 
there. If they reſide beyond ſea, a com- 
miſſion may be had to examine them there 
on their own oaths ; and, if foreigners, on 
the oaths of ſkilful mterpreters. A heathen 
who believes in a Supreme Being, may be ex- 
amined and ſworn, and his depoſitions read 
in evidence, if taken by commiſſioners in 
the moſt, folemn manner, according to the 
cuſtom of his country (14). The commil- 
ſioners are ſworn to take the examinations 
truly, and without partiality, and not 
to divulge them till publiſhed in the 


court; and their clerks are ſworn to ſe- 


crecy. The witneſſes are compellable to 
appear by ſubpœna, and their depoſitions are 
ſent to court as the defendant's anſwer, 


Ir witneſſes to a diſputable fact are old 
and infirm, a bill may be filed to perpetuate 


(14) Omichund v. Parker. 1 Alk. 21. : 
their 
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their teſtimony by examining them, and ſo 
the matter lies until there may be occaſion 
for ſuch evidence This 1s moſt frequent 
when lands are deviſed from the heir at law : 
and the deyiſee, in order to perpetuate the 
teſtimony of the witneſſes to the will, exhibits 
a bill in chancery againſt the heir, ſetting 
forth the will verbatim, and ſuggeſting that 
the heir is inclined to diſpute its validity; 
and then, the defendant having anſwered, 
they proceed to iſſue, as in other caſes; and 
the witneſſes are examined, and the cauſe is 
at an end,—and in ſuch caſe, the heir is in- 
titled to his coſts, altho' he conteſts the will. 
This is called proving a vill in chancery. 


Wur all the witneſſes are examined, 
the depoſitions may be publiſhed by a rule 
to paſs publication, —and then they are 
open for the inſpection of all the parties. 
The cauſe may then be ſet down to be 
heard, at the procurement of plaintiff 
or defendant,—before the /ord chancellor 
or the maſter of the rolls, who is empower- 
ed by 3 G. II. c. 30. and all. orders and de- 
crees made by him are valid, except ſuch ag 
by rules of court were appropriated to the 
great ſeal, and ſubject to be diſcharged or 
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altered by the lord chancellor, and not to 
be inrolled till ſigned by him. 


E:rTHER party may be ſubpenaed to hear 
judgment on the day fixed, If the plaintiff 
docs not attend, his bill is diſmiſſed with 
coſts: If the defendant makes default, a 
decree will be made againſt him, which will 
be final, unleſs he pays the plaintiff's coſts 
of attendance, and ſhews good cauſe to the 
contrary on a day appointed. A plain- 
tiff's bill may be diſmiſſed, if he ſuffers 
three terms to elapſe without moving for- 
ward in the cauſe. If there are croſs cauſes 
by the defendant having filed a croſs bill, 
they are uſually heard together. 


Tre day the cauſe is to be heard, the 
parties on both ſides appear by their coun- 
eil, and the plaintiff's bill is firſt briefly 
opened, and then the defendant's anſwer 
by the junior council on each fide; after 
which the plaintiff's leading council ſtates 
the caſe and the matters in iſſue, and the 
points of equity, and has ſuch of the plead- 
ings read as he thinks material, then the 
defendant's council goes thro' the ſame pro- 
ceſs, but he does not read his anſwer, 


(which the plaintiff may, or any part of it) 
and 
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and the plaintiff's council are heard in re- 
ply, and then the court paſſes the decree. 


Tus giving of coſts, is by 17 R. II. c. 6. 
diſcretional, according as the caſe appears 
more or leſs favourable to the party van- 
quiſhed; and yet by 15 H. VI. c. 4. it is 
directed that as well damages as coſts ſhall 
be given to the defendant, if wrongfully 
vexed. 


Tuls decree is interlocutory or final.— 
The firſt decree is very ſeldom final, for if 
any fact is ſtrongly controverted, the court 
uſually directs the matter to be tried by a 
jury, eſpecially if it is important, as the va- 
lidity of a will, —the exiſtence of a modus 
decimandi. But as no jury can be ſummoned 
to attend this court, it uſually direQs it to be 
tried at the bar of the king's bench, or at tlie 
aſſizes upon a feigned iſſue, wherein the 
pretended plaintiff declares that he laid a 
wager, of ſuppoſe 51. with the defendant, 
that ſuch a modus is in exiſtence, and then 
avers that it is ſo, and brings his action for 
the 51. The defendant allows the wager, 
but avers that the modus does not exiſt, and 
thereupon iſſue is joined, —and the verdict 
determines the fat.—So if a queſtion of 
mere law ariſes, as whether by the words of 

a will, 
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a will, an eſtate for life or in tail is created; 
or whether a future intereſt, deviſed by a teſ- 
tator, ſhall opcrate as a remainder, or an 
executory devile, it is the practice of this 
court to refer the caſe to the Judges of 
the king's bench“, who hear council on both 
ſides, and certify their opinion to the chan- 
cellor,—and on ſuch opinion the decree is 
uſually founded, 


Final decrees are withheld frequently 
by long accounts that are to be ſettled, 1n- 
cumbrances and debts to be enquired into, 
and a hundred little facts to be cleared up, 
before a decree can do full juſtice. Theſe 
matters are on the firſt decree, referred to a 
maſter in chancery to examine, and he is 
to report the facts as they appear to him, to 
the court. This report may be excepted 
to, diſproved and over-ruled ; or elſe is 
confirmed and made abſolute by order of 
court, When all iſſues are ſettled, and all 
references to the maſter ended, the caſe is 
again brought on to be heard on matters of 
equity reſerved ; and a final decree is made. 
And if on this decree, either party thinks 
himſelf aggrieved, he may petition the chan- 
cellor for a re- Hearing. 


In Ireland, they are alternately referred to the king's 
bench, and common pleas. 


EvERI 
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Eveky petition for a re-hearing muſt be 
ſigned by two council of character, certi- 
fying that they apprehend the caſe is pro- 
per to be re-heard, And on the re-hear- 
ing, all the evidence taken in the cauſe is 
allowed to be read (15). If the decree is 
once ſigned and enrolled, it cannot be re- 
heard or rectified, but by 57 of review, or 
by appeal to the houſe of lords. 


A bill of review may be had on ap- 
parent error in judgment, appearing on the 
face of the decree ;—or by ſpecial leave of 
the court, on oath made of the diſcovery 
of new evidence, which could not be had 
when the decree paſſed. 


AN appeal to the parliament, is the der- 
of nier reſort of either party who thinks him- 
ſelf aggrieved by any interlocutory order or 


„ final decree, and it is effected by petition 
al to the houſe of Lords, — and not by writ of 
a error, as upon judgment at common law, 
o Tris juriſdiction in appeals, began in 
8 J. L. (ic). And by * 37 H. Vll. e. 4. 
ks | 
n- (15) Gilbert's Rep. 151, 152. (16) Com. Journ. 
13 Mar. 1704. 
vg's © It was claimed in regard to Ireland, by 6 G. I. c. 
5. ſect. 2. 
and 
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and 43. Eliz. c. 4. an appeal lies to the 
king in parliament from decrees of the 
chancellor, for the diſſolution of chaun- 
tries, &c. as well as for charitable uſes, 
No new evidence is admitted in the houſ 
of lords (17). | 


(17) Gilbert's Rep, 155, 156. 


END of Book THIRD. 
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Of the nature of Crimes, and their Puniſh- 
ments. 


Acre is an act committed or omitted, 
in violation of the public laws, either for- 
bidding or commanding it. Crime is a 
word uſed to denote an offence of deep ma- 
lignity ; whilſt the gentler name of miſde- 
meanor 1s applied to faults of leſs magni- 


tude.—As neither crimes nor miſdemeanors 
can be committed without an injury being 
done to the public, by violating the rights 

and 
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and duties due to the whole community in 
its ſocial capacity; it thence appears rea- 
ſonable that ſome means ſhould be deviſed 
to make reparation to that ſociety, whoſe 
rights are thus injured; and, for this pur- 
poſe, puniſhments are inflicted, which are 
evils or inconveniences conſequent upon 
crimes and miſdemeanors. * 


The proper end and meaſure of thoſe puniſhments, 
and how far the power of legiſlators extends to infli& 
penalties for offences, are ſubjects which are amply diſ- 
cuſſed in Grotius, Puffendorff, Monteſquieu, Hale, Becca- 
Tia, and De Lolme, each of whom will convey plea- 
ſure and inſtruction well worth the pains of the peruſal. 


CHAP 
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Of the perſons capable of committing crimes, 


As the general rule is, that no perſon 
ſhall be excuſed from puniſhment for diſo- 
bedience of the laws, excepting ſuch as are 
expreſsly defined and exempted by the laws 
themſelves, and that all others are capable 
of violating them, it will be, therefore, 
more conciſe and proper, to have recourſe 
to theſe particular and ſpecial exceptions, 

all of which may be reduced to this ſingle 
conſideration :—The want or defect of will. 


Firſt, Infants under the age of diſere- 
tion (1)—who are in ſome caſes privileged 
until the age of 21, as to common miſde- 


meanors, ſo as to eſcape fine, impriſonment, 


and the like; and particularly in caſes of omiſ- 
ſion, as not repairing a bridge, and other ſimi- 
lar offences (2). But where there is any no- 
torious breach of the peace, an infant above 
the age of 14 is liable to ſuffer.— In capi- 
tal crimes, the ſtrength of the delinquent's 


(1) Hawk. p. c. 2. (2) 1 Hal. p. c. 20. 21. 22. 
under- 
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underſtanding and judgment aſcertains his 
capacity of doing ill or contracting guilt, 
more than his years, —* malitia ſupplet a. 
zatem.” —Under ſeven years of age, an in- 
fant cannot be guilty of felony (3) ; but at 
eight years he may (4);—alſo under fourteen 
years, an infant ſhall be prima facie ad. 
judged to be doli incapax, yet if it appears to 
the court, and the jury, that he was doli ca- 
pax, and could diſcern good from evil, he 
may be convicted and ſuffer death. 


2d, Lunatics and idiots, - the maxim of 
law being © furioſus furore ſolum punitur”— 
They are not charged for their own acts, 
when under theſe. incapacities, * even in 
treaſon (5). If a man in ſound memory, 
commits a capital offence, and before ar- 
raignment becomes mad, he ought not to 
be arraigned.» If after he has pleaded, he 
becomes mad, he ſhall not be tried. If after 
he is tried and found guilty, he loſes his 
reaſon, judgment ſhall not be pronounced; 
and if after judgment he becomes inſane, 
execution ſhall be ſtayed (6). If there be 
any doubt whether the party be compos or 


(3) Mirror. c. 4. ſect. 16. 1 Hal. p. c. 27. (4) 
Dalt. Juſ. c. 147. (5) 3 Loft. 5. (6) 1 Hal. p. c. 34 
1 Hawk. p. c. c. 1. ſect. 1. b 1 Hawk. p. c. 


c. 1. feQ. 3. ˖ 
not, 
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not, it ſhall be tried by a jury. If a luna- 


tic has lucid interyals of underſtanding, he 
ſhall anſwer for his conduct at thoſe inter- 
vals (7). By 17 G. II. c. 5.“ a method is 
pointed out for impriſoning and chaining 
ſuch perſons. 


za, Drunkenneſs,which altho' it cauſesade- 
fe of the will, yet it is rather an aggrava- 
tion of an offence. © 4th, When a man 
commits an unlawful act by misfortune or 
chance, there is a neutrality of the will ; and 
if any accidental miſchief happens to fol- 
low from the performance of a lawful act, 
the party ſtands excuſed from all guilt ;— 
but if ſuch miſchief happens from an un- 
lawful act, he ſhall be anſwerable for what- 
ever conſequence may follow (8). 


5th, Ignorance or miſtake is another de- 
fect of the will, when a man intending to 
do a lawful act, does the reverſe ; but this 
muſt be an ignorance of fact, and not an error 


(7) 1 Hal. p. c. 31. (8) 1 Hal. p. c. 39. 


* 1 Hawk. p. c. c. 1. ſet. 4 11 and 12 G. III. 
c. 30. ſect. 4. all rogues, vagabonds, ſturdy beggars, and 
other Surg perſons, are ordered to the houſe of in- 


duſtry., 1 H. p. c. 32. Such offenders ſhall be pu- 
niſhed as if in their right ſenſes. 


in 
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in point of law; as if in intending to kill 
a thief, one kills an innocent perſon, it is 
not criminal (9); but if a man, thinking 
he may kill an out-law, and does ſo, it is 
murder, ignorantia Juris, quod quiſque 
* tenetur ſcire neminem excuſat (10). 


6th, Cmpulſion and inevitable neceſſity, 
proceed from a defect of will, —ſuch as 
obedience to a law contrary to religion or 
ſound policy; and it is a ſufficient exte- 
nuation of civil guilt. In private relations, 
the ſubjection of the wife is an excuſe for 
criminal miſconduct, except for crimes 
mala in ſe, and in treaſon (11). So in infe- 
rior miſdemeanors, the wife ſhall ſuffer the 
puniſhment of the pillory with her huſ- 
band, for keeping a brothe/(12), and in all 
caſes where ſhe commits an offence without 
the company or command of the hy/band, 
ſhe is reſponſible for her offence. Dureſs 
per minas, or threats and menaces which 
induce a fear of death or bodily harm, is 
another ſpecies of compulſion or neceſſity, 
and therefore takes away the guilt of many 
crimes and miſdemeanors; as in time of 


' i Hal. p. c. 42. 


(g) Cro. Car. 538. (10) Plowd. 343. (11) 1 Bal, 


p. c. 47. (12) 1 Hawk. p. c. 2. 3. 
war 


"al 
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war or rebellion, many treaſonable acts may 
be juſtified, if done by compulſion. of the 
enemy or rebel (13); or if a man be vio- 
lently aſſaulted, and cannot eſcape death, 
but by killing the aſſailant, he may do it; 
but o effect his eſcape, he ſhall not kill an 
innocent perſon, but muſt rather ſuffer him- 
ſel{ to be killed (14). So from neceſſity 
a man executing the law, by arreſting ano- 
ther, or by diſperſing a riot, which may 
not be effected, except by beating, wound- 
ing, or killing the offender, is juſtified (15). 


7th, Tux king is not under the coercion 
of the law, which will not ſuppoſe him ca- 
pable of committing any offence (16). This 
does not indeed exactly fall within the head 
under which this chapter has been re- 
duced ;—the defect of will ;—but rather 
proceeds from an idea that the ſovereign 
will cannot be directed to an ill purpoſe. 


(13) 1 Hal. p. c. 50. (14) Ibid. 51. (15) Ibid. 53. 
(15) ibid, 44. 


CHAP. 
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GH AZ IL 
Of Principals and Acceſſories. 


As there are, (which has been already 
ſhewn) perſons who are incapable of com- 
mitting crimes and miſdemeanors ; ſo, there 
are perſons capable of offending in different 
degrees, viz. as principals and acceſſories. 


AM may be principal in an offence in 
two degrees. In the firſt degree, is the ab- 
ſolute perpetrator of the crime: In the ſe- 
cond, he who is preſent, aiding and abetting 
the fact to be done ( 1), — keeping watch at 
ſome convenient diſtance, whilſt the offence 
is committing, is a conſtructive preſence and 
aid (2), By preparing and laying poiſon, 
or giving it to another (who is ignorant of 
its poiſonous quality) (3) for the purpoſe of 
poiſoning him,—tho' he need not be pre- 
ſent (4).—So alſo, by laying a trap or pit- 
fall for a man, whereby he is killed. —Let- 
ting out a wild beaſt, with an intent to do 


(1) 1 Hal. p. c. 615. (2) Foſter, 350. (3) Ibid. 349. 
(4) 3 Ind. 138. | 

21 Hawk. p. c. c. 31. ſect. 20. Co. p. c. c.64. p. 138. 

_ miſchief; 


Q oa i > mo 
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miſchief; exciting a madman to commit 


murder, if death enſues.—In theſe, and 


ſuch like caſes, the party offending is guilty 
of murder as a principal in the firſf 


degree (5). 


dy AN acceſſory is one who is neither the 
chief actor, nor preſent at the performance, 
but ſome way concerned, either before or 
Mater the commiſſion of a crime. Some of- 

fences do not admit of acceſſories, —as high 

treaſon (6); but unleſs it be of the ſpecies, 
in MW which amounts to compaſſing the death 
b- of the king, queen, or prince, the giving 
ſe- advice to commit it, (except it be actually 
ing performed) will not make a man a princi- 
at pal traitor (7). In petit larceny, and all 
other crimes under the degree of felony, 
there are no acceſſories; but in all theſe 
caſes, every one concerned is a principal($). 
In petit treaſon murder, and felonies of all 
kinds, there may be acceſſories, except only 
in ſuch offences, which by judgment of law 
are ſudden and unpremeditated, as man- 


Þ 1 Hal. p. e. 6179. 1 Hawk. p. c. c. 17. ſeQ. 39. 


pe. 613. 3 Inſt. 138. (7) Foſter, 342. (8) 1 Hal. 
p. c. 613. 


Vor. II. R | ſlaughter 
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ſlaughter, and the like, which, therefore, 
cannot have any acceſſories before the 
fact(g). It is a maxim, “ acceſſorius ſequi- 
tur naturam ſui principalis” (10), — 
fore, if a ſervant inſtigate a ſtranger to kill 
his maſter, it is murder in the ſtranger, and of 
courſe the ſervant being an acceſſory, cannot 
beguilty of a greater crime ; though if the 
ſervant had killed his maſter, or had been 
preſent and aſſiſting, he would have been 
guilty as principal of petit treaſon, and the 
ſtranger of murder (11). 


AN acceſſory before the fact, is one who be- 
ing abſent at the time the crime was commit- 
ted, yet did procure, counſel, or command 
another to execute it (12), as if A adviſes B 
to kill C, and he does it in the abſence of A. 
—B is principal, and A is acceſſory, but 
if A was preſent, he. would be a principal, 


d Triſh. ſtat. 10 H. VII. c. 21. has extended the mur- 
der of any of the king's ſubjects to the crime of high trea- 


ſon, in which offence all perſons are principals; therefore, K 
wherever any learning is laid down in regard to acceſſo- 
ries in murder or petit treaſon, (which is a ſpecies oi te 


aggravated murder, created by 25 E. III) it is nugatory 
in regard to Ireland; and the ſtudent ſhould take ſpecial *F 
care of this diſtinction. 


(9) 1 Hal. p. c. 615. (10) 3 Inſt. 139. (10 gp. 
Hawk. 315. (12) 1 Ital. p. c. 615. 616. 


and 
5B 
fA 
but 
pal, 


mur- 
1 trea- 
efore, 
ceſſo- 
dies ol 
gator) 
if peciat 


(11)2 
80 


Laws of EnGLaxD and IRELAND. 243 


So if A, the reputed father, adviſes B, the 
mother of a baſtard unborn, to ſtrangle it 
when born, and ſhe does ſo;—A is an ac- 
ceſſory (13). Whoever procureth a felony 
to be committed, tho” by the intervention of 
a third perſon, is an acceſſory before the 
fact (14). So is every one who commands 
or counſels another to commit an unlaw- 
ful act, to all that enſues upon that act 
but not to any diſtinct act, —as if A com- 
mands B to beat C, and he beats him, ſo 
that he dies; B is guilty of murder as 
principal, and A as acceſſory*, But if 
A commands B to burn C's houſe ; and 
he, in ſo doing, commits a robbery——A is 
only acceſſory to the burning (15). But if 
the felony committed be the ſame in ſub- 
ſtance as that which is commanded; as if 
one be deſired to poiſon A, and he ſtabs 
him, that he dies; the commander is ſtill 
acceſſory to the murder (16.) 


An acceſſory after the fact, is one who 
knowing a felony to have been commit- 
ted, receives, relieves, comforts, or aſſiſts the 


2 2 Hawk. c. 29. ſect. 18. 


(13) Dyer 186. (14) Foſter, 125, (15) r Hal, 
p. c. 617. (16) 2 Haw. p. c. 316. 
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felon (17),-—and generally, any aſſiſtance 
given to hinder a felon from being appre- 
hended, tried, or ſuffering puniſhment, 
makes the aſſiſter an acceſſory, —as furniſh- 
ing him with a horſe to eſcape,—money or 
victuals to ſupport him,—ſhelter to conceal 
him,—or open force to reſcue or protect 
him (18) ;—ſo to convey him inſtruments to 
enable him to break goal, or to bribe. the 
goaler to let him eſcape but to furniſh 
him with cloaths or victuals in goal, is not 
an offence. By 5 An. c. 31. and 4 G. J. 
c. I1. all receivers of ſtolen goods, know- 
ing them to be ſtolen, are made acceſſories, 
and may be tranſported for fourteen years, 


Tae felony muſt be complete at the time 
of the aiſiſtance given, to make the aſſiſtant 
an acceſſ»ry : as if one wounds another 
mortaily, but before the deathenſues, a perſon 
aſſi.ts or receives the delinquent, this does not 
make him acceſſory to the homicide ; for till 


(17) 1 Hal. p. c. 618. (18) 2 Hawk. p. c. 317. 318. 


f 8 A. c. 8. ſet. 5. 6. Thoſe who ſhall harbour 
felons, ſhall ſuffer death as ſuch; or if the principal of- 
fenders cannot be taken, they may be indicted for a miſ- 
demeanor, and puniſhed by fine, impriſonment, or other 
corporal puniſhment, which ſhall exempt the offender 
from being puniſhed as an acceſſory. 


death 
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death enſues there is no felony commit- 

ted (19). Wherea felony is complete, the 
| neareſt relations cannot aſſiſt each other, 

The father cannot aſſiſt his ſon, nor the- 
; huſband his wife, without becoming acceſ- 
| ſories, ex poſt facto (20); yet a wife can- 
t not become an acceſſory by the receipt 
) and concealment of her huſband (21). 
0 
1 


AccEssoklEs after the fact, are allowed 
the benefit of clergy in all caſes; which is 
denied to the principals and to acceſſories 
before the fact in many caſes, as in petit 
treaſon, murder, robbery, and wilful burn- 
ing (22). A man, tho' indicted as an ac 
ceſſory and acquitted, may be afterwards 
tried as a principal, So alſo a man acquit- 
ted as a principal, may afterwards be tried 
as an acceſſory after the fact, but there 
are doubts whether it ſhall be ſo with an 
acceſſory before the fact (23); with theſe 
reſtrictions, the puniſhment of the princi- 
pal, and ſuch acceſſories as offend a Priori, 
is much the ſame. 


„ e 6 . = l 
E of SI cnt co = AWW. 
— Lg 


<4 a 


wm 4 4a, 5 a ++ 
: r 


r 
[TR ot. . Las l 


- _— . —— 2 ¶.]ꝛ— Y * - - od 
F 
— n 8 


1 * 


(19) 2 Hawk. p. c. 320. (20) Ibid. 3 Inſt. 108. 
(21) 1 Hal. p. c. 621. (22) Ibid. 615. (23) 1 Hal. 
p. e. 625. 625. 2 Hawk. p. c. 373. Foſter, 361. 
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6 1 Hal. p. c. 625, 626. 2 Hawk. p. c. c. 35. ſect. 11. 
"2 Hal. p. c. 244. 
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Of Offences againſt God and Religion, 


O FFENCES of this nature, are com- 
mitted by openly tranſgreſſing the precepts 
of religion either natural or revealed, the 
guilt of which (ſo far as they are ſubje to 
the coercion of human tribunals) ariſes 
from their bad example and conſequences 
to civil ſociety ;—as lying, which being a 
violation of truth, is contrary toſound mora- 
lity and to the precepts of religion, yet unleſs 
it be attended with ſome public inconveni- 
ence, as ſpreading falſe news,—or ſome ſo- 
cial injury, as ſlander, cannot be an objed 
of our laws. 


Or this ſpecies, is, 1ſt, apaſtacy, or a total 
renunciation of chriſtianity, by embracing 
a falſe religion, or none at all, - the puniſh- 
ment annexed to it, is by ꝙ and 10 W. III. 
c. 32. for the firſt offence, to be rendered 
incapable to hold any office or place of truſt; 
and for the ſecond, to be rendered incapa- 
ble of bringing any aQion, being guardian, 


executor, legatee, or purchaſer of lands; 
and 


Am @ Fo cow 
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and to ſuffer three years impriſonment, 
without bail ;—however, if within four 
months after the firſt conviction, the delin- 
quent will, publicly in court, renounce his 
error, he ſhall be diſcharged for that once, 
from all diſabilities. 


2d, Hereſy, which is a denial of ſome of 
the eſſential doctrines of chriſtianity, pub- 
licly and obſtinately. avowed ; by 1 El. c. 1. 
nothing ſhall be deemed hereſy, but ſuch as 
ſhall beſo determined by ſcripture; or by the 
four firſt general councils, or ſuch others 
who have uſed only the words of the ſcrip- 
ture, or ſhall be deelared by parliament. * 
By 29 C. II. c. 9.“ the writ of h@retico com- 
burendo was aboliſhed, and hereſy is ſub- 
jected to eccleſiaſtical correction, pro ſalute 
anime ; yet in one ſpecies of hereſy, by 
gand 10 W. III. c. 32. the civil magiſtrate 
is allowed to interpoſe, when any perſon edu- 
cated in the chriſtian religion, or profeſſing 
the ſame, ſhall, by writing, printing, teach- 


ing, or adviſed ſpeaking, deny any one of 


2 Fliz. c. 1. ſect. 25. and the juriſdiction for the re- 
formation thereof is by the ſame ſtat. ſect. 17. annexed 
to the crown, W. III. c. 2. ſect. 2. © Theſe 
are offences at common law, 1 Vern. 293. 3 Ker. 
607. 621. | 
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the perſons in the holy trinity to be God; or 
maintain that there are more gods than one, 
he ſhall undergo the fame' penalties which 
have been mentioned to be inflicted on 


apoſtacy. 


za, Or rENoESs that affect the eſtabliſhed 
church, are either poſitive, as by reviling its 
ordinances: or negative, by non-conformity 
to its worſhip. By ſtat. 1 Ed. VI. c. 1. and 
I E. c. I. whoever reviles the ſacrament of 
the Lord's ſupper, ſhall be puniſhed by fine 
and impriſonment ;—and by the laſt ſtat. 
c. 2.“ if any miniſter ſhall ſpeak in deroga- 
tion of the book of common prayer, he ſhall 
be impriſoned ſix months, and forfeit a 
year's value of his benefice ;—and for a ſe- 
cond offence, he ſhall be deprived ;—and if 
any perſon ſhall in plays; ſongs, or other 
open words, ſpeak in derogation, depra- 
ving, or deſpiſing the ſaid book, he ſhall 
forfeit for the firſt offence 100 marks: for 
the ſecon: 400, —and for the third, ſhall 
forfeit all his goods and chattels, and be im- 


42 El. c. 2. ſect. 4. to g. And for a third offence ſhall 
be deprived of all his ſpiritual promotions, and ſuffer im- 
priſonment for life; and if the perſon convicted be not 
beneficed, he ſhall for the firſt offence ſuffer diſcretionary 
impriſonment; and for the ſecond, impriſonment for life. 


priſoned 
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riſoned for life. Such non-conformiſts as 
abſent themſelves from divine worſhip in 
the eſtabliſhed church thro total irreligion, 
and attend the ſervice of no other perſua- 


ſion, © are by 1 El. c. 2. 23 El. c. 1.and 3 


J. I. c. 4. liable to forfeit, 15. to the poor 


every Lord's day they abſent themſelves, 


and 20 J. to the king, if they continue ſuch 
default for a month; and if any perſon 
keeps any inmate in his houſe thus irre- 
ligiouſly diſpoſed, he ſhall forfeit 107. per 
month. 


Tuꝝ non-conformiſts, being proteſtant 
diſſenters, are, by 1 W. and M. c. 18. (called 
the foleration act) exempted from all penal 
laws, relating to religion, upon taking the 
oaths of allegiance and ſupremacy, (or be- 
ing quakers, on making a ſimilar affirma- 


tion by 8 G. I.) and ſubſcribing the de- 
claration againſt popery, and provided they 


By 6 G. I. c. 5. ſect. 11. this indulgence of allowing 
the ſervice of any other perſuaſion, is taken from Papiſts. 
2 E. c. 2. ſect. 14. 7 W. III. c. 17. But there is no 
penalty for a continuance, other than by repetition; and 
to do any labour or ordinary work, incurs a penalty of 53. 
—To exerciſe any ſport, 1 s.—Carciers, &c. travelling, 
20s.—Publicans, &c. entertaining during divine ſervice, 
105s,—and the perſon entertained, 5s, 6 G. I. c. 5. 
ſect. 1. 2.12.13- ®Þ Ibid. ſect. 15. 
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repair to ſome place of worſhip, regiſtered 
in the biſhop's court, or at the ſeſſions; the 
doors whereof muſt be always open,—and 
diſſenting teachers are alſo directed to ſub- 
{cribe the thirty-nine articles, except thoſe 
relating to church government, and infant 
baptiſm. —Thus all perſons, except papiſts, 
or oppugnors of the Trinity, are left to the 
dictates of their own conſciences in mat. 
ters of religious worſhip. And if any per- 
ſon ſhall maliciouſly, wilfully, or contemp- 
tuouſly, diſturb ſuch congregation, or ſhall 
miſuſe any preacher or teacher there, he 
ſhall be bound over to the ſeſſions and for- 
feit 20/. By 5 G. I. c. 4. no mayor or 
principal magiſtrate muſt appear at any 
diſſenting meeting-houſe with the enſigns of 
his office, on pain of diſability to hold that, 
or any other office. 


Nox-conroR MISTs, being papiſts, may be 


divided into three claſſes —PERr$soONs Ro- 
FESSING POPERY,—POPISH RECUSAN T CON- 
vicTts,—and Polish PRIESTS. There are 
peculiar laws in force againſt them; and, 


Iſt, 


The author has here tranſgreſſed the principles he at 
firſt laid down, of not introducing any matter into the 
body of the work, except what was taken from Sir Wil- 

liam 
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iſt, perſons profeſſing popery are liable to 
the penalties before mentioned, for not fre- 
quenting their pariſh church. By 11 and 
12 W. III. c. 4. * they are diſabled from 
taking any lands either by deſcent or pur- 
chaſe ; unleſs, within fix months after they 
attain the age of eighteen years, they re- 
nounce their errors (1) (but this ſhall not 


reſpect their heirs or poſterity), and the next 


proteſtant heir, ſhall, during the life of ſuch 
perſon, and until he renounces his errors, 
receive the ſame without being accounta- 
ble for the profit; but ſhall not commit 
waſte,— and they are alſo diſabled to pur- 
chaſe in their own name, or in the name of 


liam Blackſtone ;—and he has attempted to be more ex- 
tenſive in the detail of the popery laws, that the reader 
may be the better enabled by a comparative view with the 
notes, to perceive at once, where the penalties are more vio- 
lent or more relaxed in each kingdom. See 1 Hawk. c. 12. 
10 18. for a more complete knowledge thereof. k Eng. 
ſtat. 1 A. ſtat. 1. c. 32. ſect. 7. 8. They are unable to 
take any of the forfeited eſtates, unleſs they take the oaths. 
—2 An. c. 6. ſe. 8, 9, 10. They cannot take any leaſe 
for a longer term than thirty-one years, which by 17 and 
18 G. III. c. 49. ſect. 1. is extended to 999 years, or 
to any term of years determinable upon any number of 
lives not exceeding five. 8 An. c. 3. ſect. 1. Nor any 
intereſt or annuity chargeable on lands. 


(1) See Hawk. P. C. and Burn's juſtice. 
| another 
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another in truſt for them. —And all eſtates 
and other intereſts ariſing to them not of 
lands, or for their benefit, are void. By 

they muſt, at the age of 
twenty-one, regiſter their eſtates before ac- 
quired, and all. future conveyances and 


wills relating to them :—By 12 An ſtat 2. 


C. 14.' they are incapable of preſenting to 
any advowſon ; or granting to any perſon 
any avoidance thereof, in prejudice to the 
two univerſities, either by mortgage, truſt, 
or other way whatſoever. The ordi- 
nary is directed to tender the declaration 
againſt tranſubſtantiation to the preſentor, 
being a reputed papiſt, and on his refuſal 
to take the ſame, the preſentment ſhall be 
void. He mayalſo examine on oath, the pre- 
ſentee, whether the perſon who preſented 
him, 1s the true patron, or a truſtee. The 
court, wherein the quare impedit is brought, 
may in like manner examine the parties; 
and the bill may be brought in a court of 
equity to diſcover ſuch truſt, &c. and the 
anſwer ſhall be good evidence againſt ſuch 
patron in reſpect to ſuch preſenter, but for 
no other purpoſe, By 11 and 12 W. III. 


i 2 A. c. 6. ſect. 26. In prejudice to the crown; until 
they ſhall take the oaths and ſubſcribe the declaration, &c. 
preſcribed. 

0 4 


c. 4." they may not teach or keep ſchool, 
under the penalty of perpetual impriſon- 
ment. By 3 J. I. c. 5. they cannot bring 
from beyond ſea, nor print, buy, or ſell, 
ſuch ſuperſtitious books as are therein men- 
tioned, on pain of forfeiting 40s. for each 
book ; and the books to be burnt. By 23 
El. c. 1. if they willingly ſay or hear maſs, 
thoſe ſhall forfeit two hundred, theſe one 


hundred marks, and ſhall each ſuffer a 


year's impriſonment. By 1 J. I. c. 4. if 
any perſon ſhall ſend any one under their 
government beyond the ſeas, out of the 
king's allegiance, to enter or reſide in any 
college, &c. of any popiſh order, to be in- 
ſtructed in the popiſhreligion, every ſuch per- 
ſon ſhall forfeit 100 J. and every perſon 
ſo ſent, ſhall (in reſpet to themſelyes) 
be diſabled to inherit, purchaſe, or have 


m 4 W. III. c. 4. ſect. g. (except only, they may teach 


the children, under the guardianſhip of the maſter or miſ— 


treſs of a private family) under the penalty of 201. and 
three months impriſonment. 8 An. c. 3. fect. 16. ſuch 
offender ſhall be eſteemed a popiſh regular clergyman, and 
incur the penalties of a popiſh regular convict: and by 
ſame ſtat. ſect. 20. a reward of 10/. to be levied off the 
popiſh inhabitants of the county, is given to any who ſhall 
diſcover of ſuch perſon. n 7 W. III. c. 4. ſect. 1. and 


2 A. c. 6. ſect. 1. without ſpecial licence of the king, or 


chief governor, and four at leaſt, of the privy council. 


profits, 
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profits, hereditaments, chattels, debts, le- 
legacies, or ſums of money; and all eſtates, 
&c. made to them, or in truſt for their uſe, 
ſhall be void, —and by 3 C. I. c. 2. if any 
perſon ſhall ſend, or cauſe to be ſent, any 
perſon to any ſuch place, or for any ſuch 
purpoſe; or into any private popiſh family , 


or ſhall ſend any thing towards their main- 


tenance; or towards the ſupport of ſuch 
college, &c. every perſon ſo ſending and 
fent, ſhall be diſabled to proſecute any ſuit 
in law or equity; or to be executor, admi- 

niſtrator; or to receive any legacy or deed 
of gift; or to bear any office in the realm, 
and ſhall forfeit all his goods or chattels: 
and alſo, all his hereditaments, offices, and 
eſtates of freehold, during life. By 5 El. c. 1, 
if any perſon ſhall, by writing, preaching, or 
teaching, advifedly and wittingly, maintain 
or defend the juriſdiction of the pope, he ſhall, 
for the firſt offence, be guilty of præmunire, 
and for the ſecond, of high treaſon, but 
without corruption of blood, or loſs of dower. 
By 13 El. c. 2. if any perſon under colour 
of a bull, or inſtrument of abſolution or re- 
conciliation from the ſee of Rome, ſhall 
grantanyabſolution or reconciliation there- 


from, he ſhall be guilty of high treaſon. 
| By 
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By 23 El.E. I. and 3 J. I. c. 4. if any per- 
ſon ſhall pretend to have power, or ſhall put 
in practice, to withdraw a ſubyect from his 
natural obedience to the king, or to with- 
draw him to the Romiſb religion, he ſhall be 
gvilty of high treaſon , but if any perſon 
who is reconciled to the ſee of Rome, be- 
yond ſea, returns to the realm, and takes 
the oath within ſix days after his return, he 
ſhall be excuſed. By 27 El. c. 2. if any 
perſon born in theſe dominions and ordain- 
ed in the popiſh authority, ſhall remain in 
the kingdom, or coming from beyond ſea, 
ſnall not ſubmit and take the oaths before 
ſome juſtice, or biſhop, within three days, 
he ſhall be guilty of treaſon. If any ſubject 
(not being an eccleſiaſtic) ſhall not return 
from a popiſh ſeminary within fix months 
after a proclamation for that purpoſe in 
London, and ſubmit, &c. within two days, 
he ſhall be guilty of high treaſon. If 
any ſubjet ſhall know of ſuch prieſt, and 
not diſcover to ſome juſtice cf the peace, &c. 
within twelve days, he ſhall be fined and 
impriſoned at the will of the crown; and 
if the juſtice to whom ſuch matter ſhall be 


*2 A. c. 6. ſeR. 1. as well the ſeducer as the ſeduced, 
mall be guilty of Præmunire. | 


diſcoyered, | 
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diſcovered, does not give information to 
ſome privy counſellor within twenty-eight 
days, he ſhall forfeit 200 marks, 


2d, Popiſh recuſants convicted in a court 
of law of not attending the ſervice of the 
church of England, are ſubject to the follow- 
ing diſabilities, penalties, and forfeitures, 
over and above thoſe juſt mentioned. By 
3 J. I. c. 5. they ſhall ſtand, to all intents 
and purpoſes, diſabled as perſons lawfully 


excommunicated until they conform, and 


the perſon who ſhall be ſued by them, may 
plead ſuch diſability, except the action con- 
cerns ſome hereditaments or leaſe, which is 
to be ſeiſed into the king's hands by 
force of ſome law concerning recuſancy. 
By 35 El. c. 2. and 3 J. I. c. 5. they can- 
not remove above five miles from their 
dwelling without a licence from the privy 
council, or four juſtices, under a forfeiture 
of alb their goods and hereditaments for 


life: or abjuring the realm, if they are not 


worth twenty marks a year; or forty pounds 
in goods, unleſs they recant before con- 
viction. By 3 J. I. c. 5. they ſhall not come 
where the king or heir apparent may be. 
without leave, under 100 J. — and by 30 
C. II. ſtat. 2. if they come adviſedly in the 

court 


rt 
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court where the king or queen ſhall reſide, 
they ſhall be diſabled to hold any office, &c. 
or ſue in law or equity,—or be an executor 
or adminiſtrator;—or to receive any legacy 
or deed of gift, and ſhall for every ſuch wil- 
ful offence forfeit 500 /.—unleſs within the 
term next after their coming, they ſhall 
take the oaths and ſubſcribe the declara- 
tion in chancery. By 3]. I. c. 5.* They 
muſt not keep any arms, gunpowder, or 
ammunition, on pain of their being forfeit- 
ed and taken from them, by warrant of four 
juſtices at ſeſſions (except ſuch arms, &c. 
as ſuch four juſtices ſhall deem neceſſary, 
for their defence). And the ſame ſhall be 
kept at ſuch place as the ſaid juſtices ſhall 
appoint, and at the expence of the recuſant. 


? + W. III. c. 5. ſect. 3. 6. made perpetual by 13 G. 
II. c. 6. ſect. 20. If they keep, conceal, or refuſe to give 
them up; or to declare of any which others have to their 
knowledge ; they ſhall (if peers) forfeit for the firſt of- 
ſence 1007.—and for the ſecond, they ſhall incur a præmu- 
nire. If of a lower degree; then for the firſt offence 30 /. 
and for the ſecond, the penalties of a præmunire. The chief 
governor and privy council may licence, —and by 13 G. 
lf, c. 6. ſe. 2. the puniſhment of peers for the firſt 
cilence, is encreaſed to 300 l. and to commoners 50 J. and 
a year's impriſonment. By 15 and 16 G. III. c. 21. ſect. 
17. they are puniſhed by fine and corporal puniſh- 


ment, 
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And if any perſon ſhall have arms, &c. for 

the uſe of ſuch recuſant, and ſhall refuſe 
to give them up to any juſtice, he ſhall for- 
feit the ſame, and be impriſoned for three 
months. By 1 W. and M. c. 15. no re. 
puted papiſt ſhall keep arms, unleſs he takes 
the declaration againſt popery. By 3 J. I. 
C. 5. no popiſh reeuſant ſhall remain with- 
in ten miles of London, under the penalty 
of 100 J. except ſuch as are therein except- 
ed. By the ſame ſtatute, every woman 
being a popiſh recuſant convict (her huf- 
band not being thereof convicted) who hall 
not conform herſelf within twelve months 
after his death, ſhall forfeit to the king two- 
thirds of her jointure or dower, of any he- 
reditaments. If any popiſh recuſant con- 
vi ſhall have conformed, and ſhall not re- 
ceive the - ſacrament within one year after- 
wards, he ſhall forfeit 20 /.—For the ſecond 
year 401. and for every ſucceeding year 
60/. If any ſuch ſhall marry any woman, 
not being an inheretrix, otherwiſe than ac- 
cording to the church of England, he ſhall 
forfeit 100 J. If any ſuch, (not being ex- 
communicated) ſhall be buried elſewhere 
than in a church or church-yard, or not 
according to the manner of the eſtabliſhed 


church, the executors, or the party who 
| cauſed 
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for cauſed him to be ſo buried, ſhall forfeit 
uk WY 207. * If any ſuch, ſhall have in their cuſto- 
or. dy popiſh books, reliques, &c. any two 
i WF Suſtices, or other officers therein mentioned, 
re. ſhall ſearch their houſes for the ſame, and 
kes ſhall cauſe them to be burnt. By 7 J. I. o. 
LW 6. if any ſuch (being a married woman) 
h- ſhall not conform within three months af- 
alty W ter her conviction, ſhe ſhall be committed 
p- (if a baroneſs or above that degree) to pri- 
nan ſon, by a privy councellor or a biſhop ; and 
wi-W if under that degree, by two juſtices, till 
hall W ſhe does conform, unleſs her huſband will 
ths WW pay 107. a month for her offence, or a third 
wo- of all his lands, &c. By the 1 J. I. © the 
he- huſband of ſuch recuſant convict ſhall be 
diſabled to hold any public office, &c. un- 
leſs he, his children above nine years of age, 
and his ſeryants, ſhall, once in every month, 
attend divine ſervice. By 3 J. I. c. 5. the 


year W houſe of ſuch huſband may be ſearched for 
nan, reliques, &c. by two juſtices. By 30 C. II. 
| ac- WF ſtat, 2. if any perſon ſhall refuſe the de- 
ſhall S 2 | claration 
ex. 

here + By 5 W. III. c. 26. get. 6. forfeit 107. * 7 G. II. 


c.6, a perſon converted from the popiſh religion, fhall 
not act as a juſtice of the peace, whoſe wite is a papiſt; 
or who educates his children under fixteen years in the 
popiſh religion, * 7 W. III. c. 5. fe. 9. 11. no pa- 
piſt 
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claration againſt popery, when tendered by 
the proper magiſtrate, he ſhall, if he reſides 
within ten miles of London, be deemed a 
piſh recuſant convict; if at a greater diſ- 
tance, he ſhall be ſuſpended from his ſeat 
in parliament; keeping arms ; or having a 
horſe of above 5 /. value in his cuſtody, 


za, Popiſh prieſts ſhall, by 27 E. c. 1. 
forfeit 100 marks, and be committed to 
goal 


piſt can keep any horſe, &c. of the value of 5 J. but by 
8 A. c. 3. ſect. 36. This act does not extend to keeping 
brood mares or ſtallions, under five years old: — and every 
perſon refuſing to take the oaths, and ſubſcribe the de- 
claration, ſhall be deemed a papiſt. 13G. II. c. 6. ſect. 6 
they ſhall not keep arms. (See note p. above) All per- 
ſons who do not qualify according to the forms there pre- 
ſcribed, are diſabled from holding any place or office un- 
der government. tg: W. III. c. 26. ſect. 1. 2.4 2A. 
C. 3. ſet. 1. all perſons exerciſing eccleſiaſtical. juriſdic- 
tion, ſhall depart the kingdom, and ſhall not come into it on 
pain of tranſportation; and ifany ſuch return, he ſhall beguilty 
of high treaſon ; and all perſons harbouring ſuch, ſhall 
forfeit for the firſt offence 20/. for the ſecond yol. and 
for the third all his lands during life, and all his goods 
and chattels. By 2 A. c. 7. ſect. 1. made perpetual by 
8 A. c. 3. By 4 A. c. 2. ſect. 1. made perpetual b: 
8 A. c. 3. and by 8 An. c. 3. ſect. 1. 19. 20. 23. 26. 

33. 35. Popiſh prieſts are required to regiſter their abode, 
& c. and give ſecurity for their behaviour, and not te- 
moving, on pain of incurring the penalties of the above 
acts. If any fuch ſhall keep a curate-aſſiſtant, or ſhal 


not take the oaths of abjuration, he ſhall loſe the be- 
nett 
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zoal for one year,—if they celebrate maſs. 
By the before mentioned ſtat. 27 E. c. 2. 


any prieſt born in theſe dominions, and 


ſhall come from beyond ſea, or be in Eng- 
land 


nefit of his regiſtry. Any perſon who diſcovers againſt 
any popiſh archbiſhop, &c. ſhall receive 50l. for each 
regular clergyman, and for each ſecular clergyman, not 
regiſtered, 20/. The collectors of the ſeveral ports are 
required not to diſcharge any ſhip outward-bound, that 
refuſes to take on board any ſuch convict; and if any 
ſuch, after being delivered to the maſter of a ſhip, ſhall 
be found out of his cuſtody, he ſhall be guilty of high 
treaſon, Thus ſtand the popery laws in regard to 
their affinity with the Engliſh code; and as the chief 
deſign of this work is to point out the differences in 
time and tenor between the Engliſh and Iriſh ſtatute 
law, any farther account of the penal ſtatutes may be 
an unwarrantable digreſſion: But as the principles of 
toleration, and the hardſhips of theſe laws have been 
lately much canvaſſed in and out of parliament, the au- 
thor has ventured to ſubjoin ſuch others as appear in the 
ſtatute book, that by their recital he may be ſaved the 
anxiety of minutely animadverting on a catalogue, by 
which it is made highly criminal in this world, to en- 
deavour for ſalvation in the next; and by which, in vio- 
lation of all natural law, the tender infant is torn from 
the arms of an indulgent parent, and placed under the 
care of one equally unknown to its conſtitution, and 
its temper, thereby enforcing the parent to the ſad 
alternative of being bereft of his offspring, or adopting 
a principle repugnant to his ideas of religion.—Good 
God! that laws remain of force in the 18th century, 
at which humanity ſhould ſhudder, and policy forbid to 

| exiſt. 
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land three days without conforming and ta- 
king the oaths, is guilty of high treaſon. By 
11 and 12 W. III. c. 4. any perſon who ſhall 
proſecute any popiſh biſhop, prieſt, or je- 

gs. | ſuit, 
exiſt :—It is well obſerved by Mr. de Monteſquieu, and 
it is uniformly proved in the ſequel of his writings, 
« Flle” (the laws) © doivent Etre relatives au Phyſique, 
« du Pays; auclimat glace bruilant ou tempere a la 
ce qualité du terrein, à ſa ſituation, à ſa grandeur; au 
e genre de vie des peuples, laboureurs, chaſſeurs, ou 
vc paſteurs: Elle doivent ſe rapporter au degre de liberté 
de que la conſtitution peut ſouffrir ; à la religion des 
cc habitans, 2 leurs inclinations, à leurs richeſſes, à leur 
ce nombre, a leur commerce, à leurs mceurs, à leurs 
c manicres.”—lIs it conformable to the manners, con- 
ſtitution, or inclination of the Iriſh, to refuſe protection 
to the diſtreſſed ? Are they ſo inhoſpitable to deny ſhel- 
ter to a wretched fellow-creature, flying from a mer- 
cileſs proſecutor, who threatens a capital puniſhment, 
for officiating in a clerical function? And is it agree- 
able to the nature of the people, to be puniſhed for 
ſuch acts of kindneſs? Laws ſhould be framed as much 
as poſſible, to enſure obedience. Can theſe laws boaſt 
of ſuch a texture ? Surely no. 1 truſt, there doth not 
live a man who, whilſt he had a ſhilling to command, 
or a roof to afford protection, but would receive ſuch 
a criminal, altho* the officers of juſtice attended at the 
door to drag the generous hoſt to execution.—* Away 
with the antichri*ian ſpirit of defending what hath been 
done, only becauſe it hath been done; and of diſcredit- 
ing the catholic religion, as if it would not ſuffer its 
chidren to be dutiful and loyal ſubjects to proteſtant 
kin;s and princes.” Clarend. Hiſt. Iriſh Reb.—Lord 
She:h:rne made a calculation in the Engliſh houſe of 


lords, that of 2,200,000 inhabitants 1,700,000 were pa- 
piſts. 
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jeſuit, for ſaying maſs, ſhall receive 1001. 
and ſuch popiſh biſhop, &e. ſhall be adjudg- 
ed to perpetual impriſonment, except they 
belong to ſome foreign miniſter. 


piſs. By 7 W. III. c. 5. ſect. 7. no gunſmith, &c. 
ſhall take any apprentice of the popiſh religion, on 
pain of 20/. to maſter and apprentice, and indenture 
void. 2 A. c. 6. ſect. 3. 8 A. c. 3. ſect. 3. when any 
child of popiſh parents ſhall enrol in chancery a certifi- 
cate from the biſhop of the dioceſe, teſtifying his being 
a proteſtant, the chancellor ſhall order ſuch maintenance 
for ſuch child as he ſhall judge ſuitable, which by 17 & 
18 G. III. c. 49. ſect. 5. is directed not to extend to 
affect the perſonal property of ſuch parent, except in 
regard to ſuch leaſes as he may take under ſaid act: — 
The latter part of the 9th ſeQ. of An, is repealed by 
this laſt act, ſect. 6. which prevents the conformity of 
the ſon making the father tenant for life. 2 A. c. 6. 
ſet. 5. the ſaid court is empowered to appoint where, 
in what manner, and by whom the children of any popiſh 
parents ſhall be educated, until they arrive at eighteen 
years, No papilt ſhall take the guardianſhip, &c. con- 
trary to this act, under a penalty of 500/. Set. 16. no 
incumbrance on the eſtate of any papiſt ſhall affect it, 
while in the hands of a proteſtant, unleſs it be enrolled 
in the exchequer within fix months. Se, 24. papiſts 
ſhall not inhabit in the towns of Limerick or Galway. 
8 A. c. 3. ſect. 12. all perſons converted ſhall educate 
their children proteſtants, or be rendered incapable to 
hold any place of truſt or profit. Sect. 38. no papiſts 
ſhall take more than two apprentices (except to the 
linen manufacture) nor for leſs than ſeven years, under 
the penalty of 100/. 1 G. II. c. 9. ſect. 8. no papiſt 
ſzll vote for a member to ſerve'in parliament. 
BesIDEs 


264 A Cour akATIVI View of the 


Bes1ves thoſe laws againſt non-conform. 
iſts, there are two bulwarks erected :—The 
corporation- act, 13 C. II. ſtat. 2. c. 1. and 
the et- act, 25 C. II. c. 2. By the for- 
mer, no perſon ſhall be admitted into any 
office. relating to any city or corporation, 
unleſs he has within twelve months receiy- 
ed the lord's ſupper, and takes the oaths 
of ſupremacy and allegiance, when he takes 
the oath of office; and in default of either 
of theſe requiſites, the election ſhall be 
void. By the latter, all officers, civil and 
military, are directed to take the oaths, 
and make the declaration within ſix months 
after their admiſſion, and to receive the 
lord's ſupper, of which they muſt deliver 
a certificate, ſigned by the miniſter and 


church-wardens, and proved by two credi-, 


ble witneſſes into court, on pain of diſabi- 
lity, and forfeiture of 5001. By 7 J. I. c. 2. 
all perſons that are to be naturalized or 
reſtored to blood, muſt undergo the ſame 
toll. 


19 G. II. c. 12. ſed. g and by 2 A. c. 6. ſe. 18. 
they mult take the ſacrament within three months.“ 2 A, 
c. 6. ſect. 18. 19. they forfeit 5001. and be diſabled to ſue 
in law or equity; to be guardian, executor, or adminiſtra- 
tor; to receive any legacy or deed of gift; or to bear 
any office: Note, the time for ſuch qualification is uſu- 
ally expreſſed in the act. 


4th, Blaſ⸗ 
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4th; Blaſphemy is an offence againſt re- 
ligion, by denying the being of God; or 
by contumelious reproaches againſt Chriſt. 
It is puniſhed by fine, impriſonmient, or 
other infamous puniſhment (2). 


5th, Profane curfing and ſwearing is alſo an 
offence of this kind, and puniſhed by 19 G. 
II. c. 21 *. when committed by a labourer or 
other common perſon, by a fine of 15s. By 
every perſon of a ſuperior degree under a 
gentleman, by 2s. By a gentleman, or one of 
ſuperior rank, by gs. On a ſecond con- 
viction a double fine; and for every ſub- 
ſequent conviction, treble the ſum firſt for- 
feited ; and 1n default of payment, com- 
mitment for ten days. Juſtices may con- 
vict from their own hearing, and conſta- 
bles may, upon their hearing, ſecure and 
bring the offender before a juſtice to con- 
vict him; and every juſtice ſhall forfeit 54. 
and every conſtable 40s, for omiſſion of 
their duty, This act is ordered to be read 
in church the Sunday after — quarter- 


day on pain of 5/. By 3 J. I. if any 


(2) 1 Hawk. p. c. 7. 

* 7 W. III. c. 9. fed. 1. any perſon above the de- 
gree of a common labourer, &c. 25. Second offence, dou- 
ble. Third offence, treble, or to be ſet in the ſtocks for 
an hour. 


perſon 
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perſon ſhall in any ſtage play, &c. jeſt- 
ingly or profanely name the Trinity, or any 
of the perſons therein, he ſhall forfeit 100. 


6th, Witchcraft, conjuration, inchantment, 
or ſorcery, are offences of the ſame na. 
ture. The courts are reſtrained from re- 
ceiving indictments for theſe offences, by 
9 G. II. c. 5”, however, the pretending 
to ſuch crafts is puniſhed with a year's im- 
priſonment, and ſtanding four times in the 
pillory. | 


7th, Religious impoſtors are offenders in 
this claſs, and are ſuch as pretend an extra- 
ordinary commiſſion from Heaven. Theſe 
are puniſhable by fine, impriſonment, and 
corporal puniſhment (3). 


y 28 E. ſeſſ. 2. c. 2. ſect. 1. if any ſuch is uſed, 
by which any perſon is killed, the offender ſhall be guilty 
of felony without benefit of clergy; and if by ſuch, 
any perſon is hurt in his body or goods, the offender 
ſhall for the firſt offence be pilloried four times, and im- 
priſoned one year; and for the ſecond offence, be guilty of 
felony without benefit of clergy. 11 and r2 G. III. c. 30. 
they ſhall be puniſhed by whipping, &c. or by being ſent 
to the houſe of induſtry : If they do not partake to la- 
bour, they may be tranſported, 

(3) 1 Hawk. p. c. 7. 


8th, S- 


1— 
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$th, Simony is alſo an offence GI re- 
ligion, and is puniſhable by 31 E. c 6“. 
has been mentioned in chap. 18. book ii. 


och, PROrANATTOx of the ſabbath is 

alſo an offence againſt God and religion. 
By 27 H. VI. c. 5. no fair or market ſhall 
be held on the principal feſtivals, or on 
any Sunday (except the four in harveſt) on 
pain of a forfeiture of the goods expoſed 
to ſale. By 1 C. I. c. 1*. no perſon ſhall 
uſe any unlawful exerciſes on this day, on 
pain of 35. 4d. By 29 C. II. c. 7*. no 
perſon is allowed to work on the lord's 
day, or uſe any boat, or expoſe things to 
ſale, except meat in public houſes, milk 
at certain hours, and works of neceſſity 
and charity, on forfeiture of 5 5. nor ſhall 
any drover or carrier travel on that day, 
on pain of 205. 


roth, Drunkenneſs is puniſhed by 4 J. I. 
c. 5. with a forfeiture of 5 s. or ſitting ſix 
hours in the ſtocks. 


1th, Lewdneſs, as by frequenting houſes 
of ill fame, which is indictable (4), or by 


* It is an offence, and puniſhable at common law. 
Cro, Car. 35 3. * 4 W. III. c. 17. ſect. 3. not to 
ule ſports, on forfeiture of 15. > Ibid. 

(4) Poph. 208. 


open 
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open indecency, which is puniſhable with 
fine and impriſonment (5), is an offence 
againſt religion. By 18 E. c. 3*. two juſ- 
tices may order for the puniſhment of the 
mother and reputed father of a baſtard 
child; and by 7 J. I. c. 4. commitment to 
the houſe of correction (inflicted on the mo- 
ther only) for one year for the firſt offence; in 
caſe of a ſecond offence, till ſhe finds ſure. 
ties not to offend again ; but in both caſes, 
the penalty cannot be inflicted, unleſs the 
child becomes chargeable to the pariſh. 


© 34 E. III. c. 1. ſuch fathers may be bound to good 
behaviour. 


(5) 1 Siderf, 168. 
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6-0 A; 6 
Of Offences againſt the Law of Nations. 


TR IS law is a ſyſtem of rules, deducible 
from natural reaſon, and eſtabliſhed by uni- 
verſal confent among every civilized people 
in the world, in order to decide all diſputes, 
to regulate all ceremonies, and to ſecure the 
obſervance of juſtice and good faith in that 
intercourſe which muſt frequently occur 
between independent ſtates and their inha- 
bitants, and which could never otherwiſe be 
enforced, ſince it is contrary to nature and 
reaſon, that one ſtate ſhould allow a ſuperi- 
ority in another; without which, no mu- 
nicipal law can have authority. 


Tu principal offences againſt the law 
of nations, animadverted on by the laws of 
England, are, 1ft, Violation of ſafe conducts 
or paſs-ports, either granted by the king or 
his embaſſadors in time of war; or by com- 
mitting acts of hoſtility againſt ſuch as are 
in amity, league, or truce with us, are 
breaches of public faith, and are puniſhed 
by 31 H. VI. c. 4. which orders the lord 
chancellor, with any of the juſtices of either 

bench, 
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bench, to cauſe full reſtitution and amend; 
to be made to the party injured—ſuch of. 
fences are eſteemed juſt grounds for a na- 
tional war. 


2d, INFRINGEMENT of the rights of embaſ. 
ſadors; of theſe we have treated in chap. 


5. book i. 


3d, Piracy is an offence againſt the law 
of nations, and is cognizable in the courts 
of common law (according to the direCtions 
of 28 H. VIII. c. 15.) and the perſons offend- 
ing are guilty of felony (1). The offence 
conſiſts not only in committing thoſe ads 
at ſea, which, if done on land, would amount 
to felony (2); but alſo, by 11 and 12 W. III 
c. 7. If any natural born ſubject com- 
mits hoſtilities at ſea, againſt others of his 
majeſty's ſubjects, under colour of a com- 
miſſion from a foreign power, it 1s piracy. 
If any commander or other ſea-faring per- 
ſon ſhall betray his truſt, and run away 
with any ſhip, boat, ordnance, ammuni- 
tion or goods; or ſhall yield them volun- 
tarily to a pirate; or ſhall conſpire to do 
theſe acts; or if any perſon ſhall confine the 


(1) 3 Inſt. 113. (2) 1 Hawk. p. c. 100. 
Eng. ſtat. 


commander 
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commander of a ſhip, to hinder him from 
fighting for its defence; or to cauſe a revolt 
on board ;—he ſhall, for each of theſe of- 
fences, be deemed a pirate and ſuffer death, 
whether he be principal or acceſſory, By 
8 G. I. c. 24. trading with known pirates, or 
furniſhing them with ſtores or ammunition; 
or fitting out any veſſel for that purpoſe; 
or in any wiſe conſulting or confederating 
with them; or forcibly boarding any veſ- 
ſel, tho' without ſeizing her or carrying her 
off, and deſtroying or throwing any goods 
overboard, ſhall be deemed piracy :—And 
all acceſſories are declared to be principals. 
By the ſame ſtatute, all commanders or ſea- 
men wounded, and the widows of ſuch as 
ſhall be ſlain in a piratical engagement, (be- 
ing ſeamen) ſhall be intitled to a bounty not 
exceeding one-fiftieth part of the value of 
the cargo on board ſuch veſſels; and fuch 
wounded ſeaman ſhall be intitled to the pen- 
ſion of Greenwich. And if the commander 
behave cowardly, if his veſſel carries guns 
or arms; or if he ſhall diſcharge the ma- 
riners from fighting, ſo that the ſhip falls 
into the hands of pirates, he ſhall forfeit all 
his wages, and ſuffer ſix months impriſon- 
ment. i 


» Engliſh ſtat. 
CHAS 
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CH AP. N 


Of High Treaſon. 


TRE ASO N is a betraying, treachery 
or breach of faith, and can therefore only 
happen between allies. It is an appellation 
nat only given to denote offences againſt 
| the king and government, but alſo that 
= | accumulation of guilt which ariſes when 
= an inferior in whom there has been a con- 
. fidence placed by a ſuperiar, ſhall ſo far 
forget his duty, ſubjection, and allegiance, 
as to deſtroy the life of that ſuperior, 
When the offender dares to attack majeſty, 
the offence is diſtinguiſhed by the name of 
high treaſon ; but while his crimes are con- 
fined to breaches of more private and do- 
meſtic faith, as where a ſervant kills his 
maſter; they are denominated petit trea- 
ſons,* The ſtatute 25 E. III. defines what 
offences ſhall in future be held to be trea- 
ſon, and comprehends it under ſeven claſſes, 
—1ſt, To compaſs or imagine the death of our 


2 10 H. VII. c. 21. murder is declared to be high trea- 
ſon: therefore, there is no ſuch crime as petit treaſon 
known in Ireland. 


. 


lorl 
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lord the king ; of our lady the queen; or of 
their eldeſt ſon and Heir ;—under this de- 
ſcription a queen regnant is comprehended 
(i). The king intended is the king de facto, 
and not de jure, and therefore a uſurper 
who has got poſſeſſion of the throne, is with- 
in the meaning of the ſtatute. A king 
who has reſigned or abdicated his crown, 
is no longer an object of treaſon (2). The 
compaſſing or imagining the death of the 
king, &c. muſt be demonſtrated by ſome 
overt act, as to provide weapons for the 
purpoſe of killing him (3). To conſpire to 
impriſon him, and move towards it, by aſ- 
ſembling a company, is alſo an overt act of 
compaſſing his death (4). So the aſſembling 
and conſulting on the means to kill the 
king (5). Words ſpoken, amount only to 
a high miſdemeanor and not treaſon, as has 
been agreed by all the judges in Pyne's 
caſe, 4 C. I. (yet Hawkins gives reaſons for 
a different opinion) — If the words are writ- 
ten, tho' not publiſhed, the deliberate in- 
tention makes it an overt act, for ſeribere 


eſt agere. 


(1) 1 Hal. p. c. ror. s (2) Ibid. 104. (3) 3 Inft. 12. 
J 1 Hal. p. c. 109. (5) Ibid. 119, 1 Hawk. p. c. 38. 
Vo. II. T WE 


— 
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2d, To violate the king's companion, or his 


eldeſt daughter unmarried, or the wife of the - 
eldeſt ſon and heir. By violation, is meant IM , 
carnal knowledge, as well without force as ar 
with it;—and it is high treaſon in both Ml 
parties, if both be conſenting, pi 
zd, To levy war againſt our lord the king « 
in his realm either by taking arms to de- - 
throne him, or under pretence to reform re- 1 
ligion or the laws, or to remove evil coun- ” 
cellors—or other grievances real or pre- 
tended (6).—To reſiſt the king's forces by 1 
defending a caſtle againſt them To raiſe 
an inſurrection with an avowed deſign to 
pull down all incloſures—all brothels, and f. 
the like () *—But a conſpiracy to levy war 
does not amount to this ſpecies of treaſon 
yet if pointed at the perſon of the king Ml # 
or government, it falls within the firſt to 
ſpecies (8). f 16 
ſo 
4th, To be adherent to the king's enemies Ml _ 
in his realm, giving to them aid and comfort Wi or 
in the realm or elſewhere.— This muſt be WI an 


proved by an overt act, as ſending them 
(6) 1 Hawk p. c. 37. (7) 1 Hal. p. c. 132. (8)3 
Inſt. 9. Foſter, 211. 213. 


1 Hawk, c. 1). ſect. 25. 
proviſions ; 
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proviſiotis ; giving them intelligence, ſelling 
them arms; treacherouſly ſurrendering them 
a fortreſs, or the like (9). By enemies 
are underſtood the ſubjects of foreign powers 
with whom we are at war. For any foreign 
pirate to invade the coaft without open 
hoſtilities between his nation and ours, a- 
mounts to high treaſon under this deſcrip- 
tion (10). If a perſon, from fear and con- 
ſtraint, join either rebels or enemies in the 
kingdom, this will be a fufficient excuſe, 
provided he leaves them when he hath a 
ſafe opportunity (11). 


5th, To counterfeit the great or privy 
= Ty 


ar 
n; 6th, To counterfeit the king's money; or 
ng Wl to bring falſe money into the kingdom, coun- 


terfeit to the monty of England, knowing the 
money to be falſe. —As to the firſt, it is trea- 
ſon whether the money be uttered or not *. 
If the king's minters alter the ſtandard 
or alloy eſtabliſhed, it is treaſon *. Gold 
and filver money only are held to be with- 


(9) 3Inſt. ro. (10) Foſter, 21g. (11) Ibid. 216, 


I Hawk. c. 17. ſea. 55. © Ibid. | 
: * 
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in the ſtatute (12). With regard to the ſe- 
| cond branch ;—it is held that uttering, 
without importing, is not within the 
ſtatute.— To coin without authority is 
treaſon. 


ath, To flay the chancellor, treaſurer, or 
zhejuftices of either bench, juſtices in eyre, or 
Juſtices of affize and all other juſtices, being 
in their places doing their offices (aſſigned to 
hear and determine) but this does not ex- 
tend to the barons, not being ſpecified (13). 


From the time of 25 E. III. there had 
been ſundry other offences deemed treaſons, 
to the time of Mary, which were aboliſhed MW = 
by ſtat. 1. c. 1, of her reign. gl 


- From that period there have been new Ml © 
treaſons created, that may be compriſed 


wr 
P | int 

(12) 1 Hawk. p. c. 42. (13) 1 Hal. p. c. 231. arc 
fro 


*18 H. VI. c. 2. To ſuccour thieves, &c. that put WW m 
others into their ſafeguard and comrick, by which ſub- no 
jects dare not purſue their rights, is made treaſon as well WM ir. 
in thoſe that put themſelves, as in thoſe that grant ſuch 
ſafeguard. —18 H. VI. c. 3. For any lord, or other, to WM or 
bring people or horſes to lie on the king's ſubjects again WM the 
theirconſent, but upon their own coſts, and without doing 


hurt to the commons of the country. 10 H. VII. c. 3 
to 


Laws of ENGLAND and IRELAND. 277 


under three heads. — Iſt, ſuch as relate to 
papiſts, all of which were treated of in the 
preceding chapter. 


to maintain or receive any rebel.— 10 H. VII. c. 13. 
to make or cauſe any inſurreQion againſt the king or his 
deputy ; or to procure the Iriſhry to make war on the 
Engliſhry.— 10 H. VII. c. 21. to murder any of the king” 5 
ſubjeQs. 13 H. VIII. c. 1. to burn ricks of corn in the 
field, or in towns; or to burn any houſes—28 H. VIII. 
c. 7. ſect. 2. to maliciouſly wiſh or deſire by words or 
writing; or by craft to imagine, invent, practice or at- 
tempt any bodily harm to be done to the king, queen, 
or heir apparent; or, to deprive them of the dignity of 
their eſtates z or to publiſh by words or writings, that they 
ſhould be heretic, ſchiſmatic, tyrant, infidel or uſurper ; 
or to rebelliouſly keep from him any fortreſs, ſhips ord- 
nances, artillery, or other ammunitions of war; and not to 
give them up within fix days after they are commanded. 
33 H. VIII. ſeſ. 1. c. 1. ſect. 2. tomaliciouſly write, print, 
or act in any matter that may diſturb the king, his heirs, 
or ſucceſſors in the crown, or in the title thereof; or to 
write, print, or procure any thing to be done; whereby 
he, or they, may be diſturbed in body, name, or title of 
inheritance thereto. 9 W. III. c. 26. for any popiſh 
archbiſhop, &c. to come into the kingdom, or return 
from tranſportation. 2 A. c. 7. ſect. 1. 4 A. c. 2. ſect. 1. 
made perpetual by 8 A. c. 3. All popiſh prieſts. who do 
not regiſter in compliance thereto, ſhall be tranſported; and 
if they return, ſhall be guilty, as by g W. III. 25 G. II. c. 
12. ſe&. 1. To inliſt, or uſe any means to induce any per- 
ſon to inliſt in any foreign ſervice, and not to ſubmit after 
the proclamation from the lord lieutenant for that purpoſe, 
each of theſe offences is high treaſon, | p 
2d, 
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ad, Such as relate to falſifying the coin 
or other royal ſignatures. By 1 M. tat. 2. 

. 6.* to falſely forge or counterfeit any 
och coin of gold or ſilver, as is not the 
proper coin of the realm, but is current 
here by conſent of the crown ; or to falſely 
counterfeit the gn manual, privy fignet, or 
privy ſeal, is high treaſon, By 1 and 2 P. 
and M. c. 11. To bring into the realm ſuch 
Falſe-money being current here, knowing it 
to be falſe, and to utter it here, is high trea- 
ſon.— By 5 E. c. 11.* to clip, waſh, round 
or file, for wicked gain ſake, any of the 
money of this realm, or other money ſuf. 
fered to be current here, 1s high treaſon, 
By 18 E. c. 1. to impair, diminiſb, fallify, 
ſcale or lighten the ſame, is liable to the 
ſame penalties. By 8 and g W. III. c. 26. 
made perpetual by 7 Anne, c. 25. Whoſo- 
ever ſhall knowingly make or mend, or aſ- 
ſiſt in ſodering, or ſhall buy or ſell, or have in 
his poſſeſſion any inſtruments, proper only 
for the coinage of money, or ſhall convey 
ſuch inſtrument from the king's mint, ſhall 
be guilty of high treaſon; and to mark any 
coin on the edges with letters, or other- 


f 28 El. c.6. not permitted to be current here, is mil- 
priſion of treaſon. & Eng. ſtat. 3 H. V. c. 6. 8 A. c. 6 


mage perpetual, by 4 G. I. c. g. ſect. 5. 


wile 
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wiſe, in imitation of thoſe uſed in the 
mint; or to colour, gild, or caſe over any 
coin reſembling the current coin ; or even 
round blanks of baſe metal, ſhall be deem- 
ed high treaſon, By 15 and 16 G, II. c. 28. 
if any perſon colours or alters any filver 
coin of this kingdom to make it reſemble 
gold; or any copper coin to reſemble ſilver, 
it is alſo high treaſon; but the offender 
ſhall be pardoned, in caſe he diſcovers and 
convicts two offenders of the ſame kind. 


3d, Sexcixs of high treaſon is ſuch, as is 
created for the ſecurity of the proteſtant ſuc- 
ceſſion in the houſe of Hanover. By 13 and 
14 W. III. c. 3. the pretended prince of 
Wales, James III. was attainted of high 
treaſon, as alſo all the king's ſubjects who 
held correſpondence with him, or any per- 
ſon employed by him, by letters, meſſages, 
or otherwiſe; or who ſhould remit him 
money, By 17 G. II. c. 39. * if any of the 
ſons of the pretender ſhall land, or attempt 
to land, in this kingdom, or be found in 
Great Britain or Ireland, or any dominions 
belonging thereto, he ſhall be guilty of 
high treaſon ; and to correſpond, &c. with 
them, or remit money to their uſe, is ſub- 


2 G. I. c. 4. ſect. 1. 12 G. II. c. t. ſect. 1, 
ject 
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ject to the ſame penalty. By 1 An. ſtat, 2. 
c. 17. if any perſon ſhall endeavour to de- 
prive the next in ſucceſſion to come to the 
crown, according to the limitations of the 
act of ſettlement, and ſhall maliciouſly and 
directly attempt the ſame by any overt ad, 
ſuch offence ſhall be high treaſon. By 6 
An. c. 7.“ to maliciouſly and directly af- 
firm by printing, or writing, that any per- 
| ſon hath any right to the crown, otherwiſe 
than according to the act of ſettlement ; or 
that the king, with the authority of parlia- 
ment, is not able to make laws to bind the 
crown, and deſcent thereof, is high treaſon, 


* 


os Weds Wd Wk AQ 89a 


Tux puniſhment of high treaſon, is, iſt, 
That the offender be drawn to the gallows. 
2d, That he be hanged, and then cut down 
alive. zd, That his entrazls be taken out 
and burned, while he is yet alive. 4th, That 
his Head be cut off. 5th, That his body be 
divided into four parts. 6th, That his head 
and quarters be at the king's diſpoſal. 


THe king may diſcharge the puniſhment 
to beheading only (14); but where behead- 
ing is no part of the judgment, it is ſaid, 


1 2 An. c. 5. ſeR. 1. 2 Ibid. 


(14) 1 Hal. p. c. 351. 


the 


the 
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the king cannot change the puniſhment 
from one death to another (15). In the 
caſe of coining, the puniſhment for male of- 
ferttiers, is to be drawn and hanged by the 
neck till dead (16). In treaſons of every 
kind, a female offender is to be drawn to the 
gallows, and there burned alive (17). 


For the conſequences, as attainder, for- 
feiture, or corruption of blood, ſee chap. 
29. book iv. 


(15) 3 Inſt. 32. (16) 1 Hal. p. c. 351. (17) 2 Hal. 
p. c. 399. : 


CHAP. 


( 282 ) 


nn ah  $ 


Of Felonzes injurious to the King's prero- 
ative. 


Val ELONY in its general acceptation 
compriſes every ſpecies of crimes which oc- 
caſioned, at common law, the forfeiture of 
goods and lands. ' Moſt offences that are 
capital are in ſome degree felony ;—yet 
ſtanding mute, without pleading to an in- 
dictment, is capital, but without a forfeiture, 
and therefore is no felony. —Felony may 
be without a capital puniſhment, as in ſui- 
cide, excuſable homicide, and petit larceny, 
Forfeiture ſeems the true criterion of fe- 
lony,—in all which, where the puniſhment 
is capital, the offender loſes his lands in fee 
ſimple, and his goods and chattels (1). In 
ſach as ars not ſo puniſhable, his goods and 
chattels only. The general idea of felony 
is, that it ſhall be puniſhed with death, and 
ſo the law conceives it, when a ſtatute 
makes any new offence felony (2), unleſs 


(1) 1 Inſt. 391. (2) 1 Hawk. p. c. 107, 2 Hawk. 
P- c. 444 | 
the 
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the offender prays the benefit of clergy, 
which all felons are-entitled once to have, 
unleſs expreſsly taken away by ſtatute. 


Felonies againſt the &ing's prerogative, are, 
iſt, offences relating to the coin, not 
amounting to treaſon. By g E. III. ſtat. 2, 
no ſterling money ſhall be melted down on 
pain of forfeiture, which is increaſed by 13 
and 1 4 C. II. c. 31. to double the value be- 
ſides, and to the disfranchiſement of the of- 
fender, if he be a freeman of any town; or 
if not, to ſix months impriſonment By 14 
El. c. 3. to forge any foreign coin, altho' 
not current here, and the aiders and abet- 
tors ſhall be guilty of a miſpriſion of treaſon. 
By 6 and 7 W. III. c. 17. to buy or ſell, or 
knowingly to have in cuſtody, any filings 
or clippings of coin, ſhall incur a forfeiture 
of 500 J. and the offender to be branded in 
the cheek with the letter R. By 8and 9g 
W. III. c. 26. * to blanch or whiten cop- 
per for ſale, which makes it look like ſilver; 


or to buy, ſell, or offer to ſale, any malle- 


able compoſition, which ſhall be heavier than 
ſilver, and look, touch, and wear like gold, 
but be under the ſtandard ; or to receive 
or pay any counterfeit or-diminiſhed money 


2 28 El. c. 6. » A. c. 6. ſet. 6. 8. 
1 
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of this kingdom, not being cut in pieces 
(which every man 1s empowered to per- 
form) at a leſs rate than it ſhall import to 
be of, —1s felony. By 15 and 16 G. II. c. 
28. ro tender in payment any counterfeit 
coin. knowing it to be ſuch, is, for the firſt 
offence, ſix months impriſonment, and to 
find ſecurities for ſix months more: — for 
the ſecond, two years impriſonment, and ſe- 
curity for that time: for the third, felony 
without benefit of clergy. And if any per- 
ſon tender counterfeit money, and at the 
ſame time has more in his cuſtody ; or ſhall 
within ten days after, tender more falſe 
money, he ſhall, for the firſt offence, be im- 
priſoned one year, and find ſureties for two 
years longer,—and for the ſecond offence, 
ſhall be guilty of felony, without benefit of 
clergy. If any perſon ſhall counterfeit the 
copper coin, he ſhall ſuffer two years im- 
priſonment, and find ſureties for two years 
more, 


2d, FꝝLoNIESs againſt the king's council, 
are, 1ſt, by 3 H. VII. c. 14. if any ſworn 
ſervant of the king's houſhold under the 
ſtate of a lord, conſpires or confederates to 
kill any lord, or other perſon ſworn of 


the king's council, he ſhall be guilty of fe- 
lony ; 
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lony ; and by 9 Ann. c. 16. to aſſault, ſtrike, 
wound, or attempt to kill, any privy coun- 
cellor, in the execution of his office, is made 
felony without benefit of clergy. 


za, FELontes in ſerving foreign ſtates, 
are reſtrained and puniſhed by 3 J. I. c. 4. 
which makes it felony for any perſon to 
go out of the realm to ſerve any foreign 
prince, without having firſt taken the oaths 
of allegiance. Or for any gentleman or per- 
ſon of higher degree, who hath borne any 
office in the army, to go out of the realm 
to ſerve any foreign prince or ſtate, with- 
out firſt entering into a bond with two 
ſureties, not to be reconciled to the ſee of 
Rome, or enter into any conſpiracy againſt 
his ſovereign. * 9 G. II. c. 30. enforced 
by 29 G. II. c. 17. if * ſubject of Great 
Britain 


8 G. I. c. . ſect. 11. 11 G. II. c. VII. ſect. 15. 
Without licence from his majeſty or the chief gover- 
nor. The perſon inliſted, ſnall be pardoned, if in four- 
teen days, (or in caſe of being carried away by force) if 
within two months after his return, he diſcovers by 
whom he was inliſted. By 19 G. II. c. 7. ſect. 1. any 
perſon who hath ſerved or ſhall ſerve the king of Spain, 
or the French king, in any military capacity, is render- 
ed incapable to hold any lands, money, debts, or any 


real or perſonal eſtates, truſts, gifts, or legacy. — By 25 
G. II. 
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Britain ſhall inliſt, or if any perſon ſhall 
procure him to be inliſted in any foreign 
ſervice, or detain or embark him for that 
purpoſe, without licence under the ſign ma- 
nual, he ſhall be guilty of felony without 
benefit of clergy. But if the perſon ſo en. 
liſted, ſhall, within fifteen days, diſcover 
his — ſo that he be apprehended and 
convicted, he ſhall be indemnified. To 
ſerve under the French king, ſhall be felony 
without benefit of clergy, as a military of- 
ficer: and to enter into the Scotch bri- 
gades in the Dutch ſervice, without previ- 
ouſly taking the oaths of allegiance and ab- 
juration, ſhall be a forfeiture of 500 J. 


G. II. c. 12 ſe&. 1. to conceal, abet or ſuccour, any 
perſon who hath been preſented and proclaimed to fur- 
render for having inliſted, or ſeduced others to inliſt in any 
foreign ſervice, is felony without benefit of clergy. By 
29 G. II. c. 5. ſect. 1. any natural born ſubject who is, 
or ſhall be, an officer, ſoldier, or mariner, in the ſervice of 
the French king; and who ſhall land, or attempt to land 
in this kingdom; and all who abet, receive, or ſuccour 
ſuch officer, ſhall be guilty of felony, without bene- 
fit of clergy.—— Brit. ſtat. 29 G. II. c. 17. ſect. 4. 
If any ſubje& of Great Britain, ſhall engage or contract 
in Great Britain or Ireland, to go beyond ſea, with in- 
tent to inliſt in any foreign ſervice ; and if any perſon 
ſhall engage or procure the ſame, — they ſhall reſpeQively 
be guilty of felony, without benefit of clergy. - N 

. 4th, 
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4th, FeLony, by embezzling the king's 
armour, or warlike ſtores. By 31 E. c. 4. 
it is enacted that if any perſon having the 
charge of the king'sarmour, ordnance, ammu- 
nition, or habiliments of war; or of any victuals 
provided for the king's ſoldiers or mati- 
ners; ſhall either for gain, or to impede 
his wajeſty's ſervice, embezzle the ſame to 
the value of 20s. he ſhall be guilty of fe- 
lony,—and 22 C. II. c. 5. takes away the 
benefit of clergy ſo far as relates to naval 
ſtores ;—Other inferior embezzlements that 
fall under this head, are puniſhed by 1 G. I. 
c 25. by fine and impriſonment. 


th, Deſertion from the king's armies in 
war, whether by land or ſea, in England 
or in parts beyond the ſea, is by 18 H, VI. 
c. 19. and 5 E. c. 5. made felony, By 2 and 
3 Ed. VI. c. 2. clergy is taken away 
from ſuch deſerters, and the offence is tri- 
able by the juſtices of every ſhire; and the 
fame ſtatutes puniſh other inferior military 
offences with fines, impriſonments, and 
other penalties; excluſive of theſe ſtatutes, 
there is an annual act of parliament to 
puniſh mutiny and deſertion. 


CHAP. 


(488). 


C H A P. VIII. 
Of Præmunire. 


P RAMUNIRE is the introducing a 
foreign power into this land, and creating 
imperium in imperio, by paying that obedi- 


ence to papal proceſs, which conſtitution- h 
ally belongs to the king alone. : 
Tuts offence is guarded againſt by ſeve- a 
ral acts of parliament. By 25 E. III. ſtat. 6, Ml © 
27 E. III. ſtat. 1. c. 1. 38 E. III. Rat. 1. c. . 
and ſtat. 2. c. 1, 2, 3, 4. it is enacted, t 
that the court of Rome ſhall not preſent or 
collate to any biſhoprick or living in Eng- 
land; and whoever diſturbs any patron in Wl * 
the preſentment to a living, by a papal MW " 
proviſion, ſhall pay fine and ranſom at b 
the king's will; and the ſame puniſhment “ 
is inflicted on ſuch as cite the king, or Wl © 
any of his ſubjeQs, to anſwer in the court P. 
of Rome. By 3 R. II. c. 3. and 7 R. II. c. 12. Wh * 
no alien ſhall let his benefice to farm, Ml ® 
and afterwards that no alien ſhall be ca- 
4 


pable to be preſented, under the penalties 


againll 


\ 
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againſt proviſors before- mentioned. By 
12 R. II. c. 15 all liegemen of the king, 
accepting of a living by foreign proviſion, 
are put out of the king's protection, and 
the benefice is made void; to which, by 
13 R. II. ſtat. 2. c. 2. is added baniſhment, 
and forfeiture of lands and goods; and 
if any perſon ſhall bring over any cita- 
tion or excommunication, on account of 
the execution of the ſtatute of proviſors, 
he ſhall be impriſoned, forfeit his goods 
and lands, and ſuffer pain of life and 
member. By 16 R. II. c. 5. called the 
ſtatute of præmunire, whoever ſhall/ pro- 
cure any tranſlations, proceſſes, excom- 
munications, bulls, inſtruments or other 
things againſt the king, his crown and 
realm, and all perſons aiding ſhall be put 
out of the king's protection, their lands 
and goods ſhall be. forfeited to the king's 
uſe, and they ſhall be attached by their 
bodies to anſwer the king and council, 
or proceſs of pramunire ſhail be made 
out againſt them, as in other caſes of 
proviſors. By 2 H. IV. c. 3. all perſons - 
accepting any proviſion from the pope, to 
be exempt from canonical obedience to the 
ordinary, are ſubject to the penalties of 
pramunire, By 24 H. VIII. c. 12. and 

Vo“. II. U 25 H, 
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25 H. VIII. c. 19. & 21. to appeal to Rome 


from any of the king's courts, — to ſue to 
Rome for any licence or diſpenſation, or Ml , 
to obey any proceſs from thence, are ſub-WM ; 
ject to the ſame penalties, —and by the WI 
laſt- mentioned ſtatute, c. 20%. if the dean ; 
and chapter refuſe to elect the perſon 
named by the king; or the archbiſhop or 

_ biſhop to confirm or conſecrate him, they 5 
incur the ſame penalties. By 5 E. c. N. to , 
refuſe the oath of ſupremacy, is an offence WW | 
of the ſame nature; and ſo, to defend f 
the pope's uriſdiction, for the firſt offence, b 
but high treaſon for the ſecond. So, by W 
13 E. c. 2. to import any agnus Dei, croſſes, Wl . 
or other ſuperſtitious things,, and tender g 
the ſame to be uſed, or to receive the q 
Tame and not diſcover the offender ; or bh 
if a juſtice, knowing thereof, doth not I | 
within fourteen days declare it to a privy Wi 1. 
counſellor, they all incur the penalties of WW . 
a præmunire. But by 3 E. c. 5. to in- ot 
port maſs or other popiſh books, or ſell them, 

* 2 E. c. 4. ſect. 1. no conge d'eflire ſhall be grant- 2 
ed, but the queen, & c. (hall appoint by patent. * Eng Wl 
ſtat. 3 and 4 W. & M. c. 2. ſect. 14. and 8 A. c. 3 
ſe&. 24. for the firſt refuſal 40s. or three months in- 
priſonment; for the ſecond 10 J. or ſix months; for the 2 


third premunire. 


5 
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is only liable to 40s. By 27 E. c. 2 
to contribute to any popiſh ſeminary 
whatever, beyond ſea; or to any per- 
ſon in the ſame; or to the maintenance 
of any popiſh prieſt or jeſuit in England, 
is ſubject to the pain of præmunire. 


SINCE this time, thoſe penalties have 
been applied to crimes, which bear little 
or no relation to the original offence, By 
1 and 2 P. & M. c. 8. to moleſt the poſ- 
ſeſſors of abbey lands, granted by parlia- 
ment to H. VIII. and E. VI. is a præmu- 
nire, By 13 E. c. 10. to act as broker or 
agent to any uſurious contract, whereon above 
10 per cent. intereſt is taken, By 21 J. I. 
c. 3. to obtain any ſtay of proceedings, 
other than by arreſt of judgment, or writ 
of error, in any ſuit for a monopoly. By 
16 C. I. c. 21. and 1 J. II. c. 8. to ob- 
tain a ſole patent for the excluſive making 
of gunpowder or arms, or to hinder others 


e 7 W. III. c. 4. ſect. 1. ſo far as ſupporting any ſe- 
minary or perſon therein, incurs a diſability to proſecute 
any action, &c. or to be guardian, &c. or to take 
any deed of gift or legacy, or to hold any office; and 
alſo a forfeiture of all goods and chattels, &c. and of 
lands, & c. during life. 


2 from 
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from importing them. By 12 C. II. c. 


24. the exertion of any power of pur— 
veyance or pre emption. By 13 C. II. c. 1. 
to aſſert maliciouſly and adviſedly, by 
ſpeaking or writing,. that either, or both 
houſes of parliament, without the king, 
hath a power to make laws. By 31 C. ll, 
c. 2. to ſend any ſubject of the realm a 
| priſoner into parts beyond ſea. By 1 W. 

& M. ſtat. 1. c. 8*. to refuſe to take the 
coaths of ſupremacy and allegiance on ten- 
der, being eighteen years of age. By y & 
8 W. III. ſer] jeants, counſellors, proQuors, 
attornies, and all officers of courts, pracdi- 
ſing without taking the oaths of allegi- 
ance and ſupremacy, and ſubſcribing the 
declaration, whether the oaths are tendered 
or not. By 6 An. c. 7. to aſſert malici- 
ouſly and directly, by preaching, teaching, 
or adviſed ſpeaking, that the then prince of 
Wales, orany perſon other than according to 
the acts of ſettlement and union, hath any 
right to the crown ; or that the king and 
parliament cannot make laws to regulate its 
deſcent. By 6 An. c. 23. if the aſſembly of 
peers convened to elect the fexteen repreſen- 


VI c. . * Cee note (0). 


tative. 


ive 
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ratives of Scotland, ſhall treat of any other 
matter, ſave the election. By 6 G. I. c. 18. 
all unwarrantable undertakings by unlaw- 
ful ſubſcriptions; each of thoſe offences 
ſubject the offender to the penalties of a 


pramuntre. 


Tut puniſhment annexed to this offence 
is, that, from the conviction, the defendant 
ſhall be out of the king's protection, and 
his lands and tenements, goods and 
chattels, forfeited, and that his body 
ſhall remain in priſon during lite (1) ; 
or (as ſome authorities ſay) at the kings 
pleaſure (2). The king may remit the 
whole, or any part of this puniſhment, 


except in the caſe of tranſgreſſing the 


habeas corpus act, 31 C. II. c. 2. Theſe 


forfeitures do not amount to felony with- 
in the uſual definition, becauſe they are 


inflicted by particular ſtatutes, and not 
by common law. 


By 5 E. c. 1. it ſhall not be lawful 


to kill any perſon attainted in a pramu- 


(1) 1 Toft. 129. (2) 1 Bulſtr. 199. 


nire; 


r 3 


W 


=> * 
« - —— — 
OO —’“—̃' ——œ·—-———́Ü W —-ęü 


— — 
225 ” 


4 
1 f | 
f 


— 
— — 


294 A Comrararive View, &c. 


nire; yet tho' he is thus protected from 
public wrongs, he cannot bring an action 
for a private injury; and no man, know. 
ing him to be guilty, can with ſafety 
give him comfort, aid, or relief (3), 


(3) 1 Hawk. p. c. 55. 


Om 
tion 
W- 


cty 


{ 295 ) 


SS = A © | 


Of Miſpriſions, and Contempts affecting the 
| King and Government. 


M ISPRISIONS are generally under- 
ſtood to be all ſuch high offences as are 
under the degree of capital, but nearly 
bordering thereon. It is ſaid that a miſpri- 
fion is contained in every treaſon and felo- 
ny, and that if the king fo pleaſe, the offen- 
der may be proceeded bar, for it only (1). 


Tars offence is generally divided into 
two ſorts; negative, which conſiſts in con- 
cealing ſomething that ought to be re- 
vealed, and poſitive, which conſiſts in the 


commiſſion of ſomething that ought not to 
be done. 


Or the negative kind, is miſprifion of 
treaſon, which is the bare knowledge and 
concealment of high treaſon, without any 
degree of aſſent thereto*, by 1 and 2 P. & 


* Cromp. juſtice of peace, miſpriſion of felony, 
fol. 40. 1 Hawk. c. 20. ſect. 2. 
(1) 1 Hawk. p. c. 55, 56. Year book, 2 Richard 


III. 10. Staund. p. c. 37. 
M. C. 10. 
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M. c. 10. this concealment becomes cri. 
minal if the party does not reveal it as ſoon 
as conveniently may be, to ſome judge of 
aſſize, or juſtice of the peace (2); but if 
there be the moſt remote appearance of 
aſſent, the concealer is guilty of high trea- 
ſon (3). There is one poſitive miſpriſſon 
of treaſon, created by 13 E. c. 2. which 
enacts, that thoſe who forge foreign coin 
not current, their aiders, abettors and pro- 
curers, ſhall be guilty of miſpriſion, 


Tux puniſhment is loſs of the profits of 
lands during life, forfeiture of goods, and 
perpetual impriſonment (4). 


Miſpriſion of felony is the concealment 
of a felony*, which a man knows but ne- 
ver aſſented to ;—if he aſſented, he be- 
comes either principal or acceſſory. The 
puniſhment by Weſt. 3 E. I. c. 9. in a 
public officer, is impriſonment for a year 
and a day,—if a common perſon, for a lels 
diſcretionary time ; and in both, fine and 


ranſom at the king's pleaſure; not by 
any extrajudicial will, but ſuch as is de- 


clared in his courts i juſtice, * voluntas 


» 28 E. c. 6. © 1 Hawk. c. 59. ſect. 2. 
(a) 1 Hal. p. c. 372. (3) 1 Hawk. p. c. 56. 
(4) 1 Hal. p. c. 374- 


regis 


„„ Wd Std waS an me . .,.o. 7QOc. As 
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regis in curia, non in camera {2% Another 
ſpecies of miſpriſion is to conceal treaſure 
trove, which is puniſhable by fine and im- 
priſoament (6). 


Mtsek1s1ons merely poſitive are deno- 
minated contempts or hizh miſdemeanors, as, 
iſt, The mal-adminiſtration of ſuch high 
officers as are in the public truſt : This is 
uſually puniſhed by any penalties ſhort of 
death, —by parliamentary impeachment, as 
the wiſdom of the lords ſhall think proper. 
Hence may be referred the embez2ling the 
public money, which ſubjects the committer 
to a diſcretionary fine, 


2d, Contempts againſt the king's preroga- 
tive: By refufing to alſiſt him for the pub- 
lic good, either in his councils, if called up- 
on, or in his wars againſt a rebellion or 
invaſion (7) by neglecting to join the 
poſſe comitatus, which is a duty on all 
that are fifteen years of age, under the de- 


gree of nobility, and able to travel, when 


called on by the ſheriff or juſtices, accord- 
ing to 2 H. V. c. 8.(8). By taking a penſion 
from a foreign prince, without conſent of 


(5) I Hal. P- C. 375. (6) 3 Inſt. 133. (7) 1 Hawk. 
(8) Lamb. Lir. 315. 
the 
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the king (9) * by diſobeying his lawful 


commands, whether by writs from his courts, 
—by ſummons to attend his privy council, 
y letters from him to a ſubject, com- 
manding him to return from abroad; —or by 
his writs ne exeat regno, or proclamation, 
commanding him to ſtay at home. Diſobe- 
dience to any of theſe commands, is a high 
miſpriſion, as alſo to any a& of parliament, 
where no particular penalty is aſſigned, is 
puniſhed by fine and impriſonment, at the 
diſcretion of the court (10). 


3d, Contempts againſt the king's perſon 
and government may be by ſpeaking or 
writing againſt them,—curſing or wiſhing 
them ill, —giving out ſcandalous ſtories of 
him,—or doing any thing that may tend 
to leſſen him in the minds of his people,— 
may weaken his government, —or raiſe jea- 
Jouſies between him and his people. It has 
been held an offence of this ſpecies to' drink 
the pious memory of a traitor, — for a cler- 
gyman to abſolve perſons at the gallows, 
who perſiſt in the treaſon for which they 
die. For theſe contempts a man may not 


1 Hawk. p. c. c. 22. ſet. 3. 
{9) 3 Inſt. 144. (10) 1 Hawk. p. c. 60. 


only 
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only be fined and impriſoned, but ſuffer pil- 
lory or other corporal puniſhment (11)*. 


ath, Contempts againſt the king's title, not 
amounting to treaſon or præmunire, are, 
the denial of his right to the crown, in 
common and unadviſed diſcourſe, which 1s 
puniſhed by fine and impriſonment. By 
13 E. c. 1. to hold, affirm, or maintain, 
that the common law, not altered by par- 
lament, ought not to direct the right of 
the crown, is puniſhed with forfeiture of 
goods and chattels. By 1 G. I. ſtat. 2. 
c. 13.* to neglect, or refuſe to take the 
\ oaths for ſecuring the government, and 
yet holding any public office, place of truſt, 
or other capacity, for which they are re- 
quired to be taken, and which muſt be 
taken within ſix months after admiſſion, 
incurs the penalties of diſability to hold ſaid 
office, or any other, — to proſecute any ſuit, 
—to be guardian or executor, to take any 
legacy or deed of gift, —and to vote at any 
election for a member of parliament ; and 
after conviction, the offender ſhall forfeit 
500 J. to him, who ſhall ſue for the ſame. 
Members 


(11) 1 Hawk. p. c. 60. 
e 1 Hawk. c. 23. per. tot. f Ibid. c. 24. ſect. 1. 


5 2 A. C. 6. ſect. 18, 19 
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Members on the foundation of any college, 
in the two univerſities, who are bound to 
take theſe oaths, muſt regiſter a certificate 
thereof in the college within one month 
after, elſe, if the electors do not remove 
them, and elect others within twelve months, 
or after, the king may nominate a ſucceſ- 


ſor; and any two juſtices may by ſaid ſta- 


tute * ſummon any perſon whom they ſhall 
ſuſpect, 20 take the ſaid oaths, and on refu- 
ſal he ſhall be adjudged a popiſh recuſant 
convict, and be ſubjet to the penalties 
mentioned in chap. iv. of this book. 


5th, CoNTEMPTS againſt the king's pala- 
ces or courts of Juſtice, are high miſpriſi- 
ons. By 33 H. VIII. c. 12. malicious ftri- 
king in the king's palace, wherein he reſides, 
whereby blood is drawn, is puniſhable with 
perpetual impriſonment, fine at the king's 
pleaſure, and loſs of the right hand, 
'To ſtrike in the courts at Weſtminſter, or at 
the aſſizes, whether blood be drawn or not, 
or to aſſault a judge ſitting in court, by 
drawing a weapon, whether any blow be 
ſtruck, is puniſhable with loſs of the right 
hand, impriſonment for life, forfeiture of 


> 8 A. c. 3. ſect. 24. See the penalties in the note (), 
$000p 


c. 8. of this vol. 
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goods and chattels, and profits of lands for 
life (12); ſo is a reſcue of a priſoner from 
any of ſaid courts, without ſtriking a blow, 
fave only no loſs of land (13). An affray 
or riot near ſaid courts is puniſhed with 
fine and impriſonment (14). Threatening or 
reproachful words to a judge fitting in court, 
is puniſhed with large fine, impriſonment, 

and corporal puniſhment (15); and in in- 
ferior courts, an affray or contumelious 
behaviour, is puniſhed by fine by the 
judge(16). Any injurious treatment tothoſe 
immediately under protection of courts, as 


to threaten an adverſary for ſuing him,—a 


counſellor, &c. for being employed againſt 
him, and fuch like (17) ;—to endeavour to 
diſſuade a witneſs from giving evidence; 
to diſcloſe an examination before the privy 
council; to advife a priſoner to ſtand mute; 
—or for a grand juror to diſcloſe to a perſon 
indicted, the evidence that appeared againſt 
him, are each of them high miſpriſions (18), 
and puniſhed with fine and impriſon- 
ment (10). 


(12) Staund. p. c. 38. 3 Inſt. 140. 141. (13) 1 Hawk. 
e. 37. (14) Cro. Car. 373. (15) Ibid. 503. 
(16) 1 Hawk. p. c. 58. (17) 3 Inſt. 141. 142. 
(12) See Barr. 212. 27 Aſſ. pl. 44. ſect. 4. fol. 138. 


(19) 1 Hawk. p. c. 59. CHAP 
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1 


Of Offences againſt public Juſtice, 


Th ESE are ſuch as more eſpecially af. 
fe the public polity of the kingdom, and 
are divided into five ſpecies :—1ft, Offences 


againſt public juſtice. 


1ſt, To imbeæ ale or vacate records, or falſi- 
fy certain other proceedings in a court of 
judicature, is made felony by 8 H. VI. c. 12. 
which enacts, that if any clerk, or other per- 
ſon, ſhall wilfully take away, withdraw, or 
avoid, any records or proceſs in the ſuperior 
courts of juſtice, by reaſon whereof the judg- 
ment ſhall be revei ſed, or not take effect, as 
well the principal actor, as the procurers 
and abettors, ſhall be guilty of felony, Ac- 
knowledging fines, recoveries, deeds enroll- 
ed, ſtatutes, recognizances, bail or judg- 
ments, in the name of another not privy to 
the ſame, is by 21 J. I. c. 26*. felony with- 


* 10 C. I. ſeſſ. 3. c. 20. ſect. 1. but not to extend to 
judgments, acknowledged by attoinies on record, or any 


perſon againſt whom judgments ſhall be had. 
out 


f. 
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out benefit of clergy, which law only extends 
to proceedings in court ; but by 4 W. & M. 
c. 4*. to perſonate another perſon before 
any commiſfoner, authorized to take bail in 
the country, is alſo felony. 


2d, To prevent abuſes by goalers, it is 
enacted by 14 E. III. c. 10. that if a goaler, 
by too great dureſs of impriſonment, makes 
his priſoner become an approver or appellor, 
againſt his will, it is felony. gd, To oH ruct 
the execution of lawful proceſs, is an offence 
againſt public juſtice*. It hath been holden 
that the party oppoſing an arreſt on criminal 
proceſs, becomes particeps crimints (1). By 
8 and W. III. c. 27. 9 G. I. c. 28. and 11G. I. 
c. 22, all perſons oppoſing the execution of 
any proceſs, in any places, under pretence of 
their being privileged (as being ancient pa- 
laces of the crown, or the like) they being 
within the bills of mortality, or abuſing any 
officer in his endeavours to execute his duty 
therein, ſo that he receives any bodily hurt, 
he ſhall be guilty of felony, and tranſported 
for ſeven years. 


*+ W.IL c 18. a. 3. g Gl ce rom 
tinued by 17 and 18 G. III. c. 36. ſect. 11. the method 
ef ſuch as oppoſe the execution of proceſs for quitting 
the poſſeſſion of lands, is preſcribed and directed. 

(1) 1 Hawk. p. c. 121. 


4th, To 
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4th, To eſcape, after being arreſted upon 
criminal proceſs, by eluding the vigilance 
of the keeper before the offender is put in 
hold, is alſo a breach of public juſtice, and 
the party is puniſhable by fine and impriſon- 
ment (2) : if the officer, after the arreſt, 
negligently permit a felon to eſcape, he is 
puniſhable by fine (3). If he ſuffers a vo- 
luntary eſcape, he is guilty of the ſame 
oftence, and puniſhable in the ſame degree 
as the priſoner, whether it be treaſon, felony, 
or treſpaſs, and whether he was committed, 
or only under a bare arreſt (4). But the 
officer cannot be thus puniſhed until the 


original delinquent is found guilty ; he may, 


however, for a miſdemeanor in neglecting 
his duty, be fined and impriſoned (5). 


cth, By ſtatute de frangentibus priſo- 
nam, 1 E. II. to break priſon, when law- 
fully committed for any treaſon or felony, 
makes the offender guilty of felony : but 
to break it, when confined on any inferior 
charge, is only puniſhable as a high miſde- 
meanor by fine and impriſonment, 


(2) 2 Hawk. p. c. 122. (3) 1 Hal. p. c. 600. 
(J) Ibid. 590. 2 Hawk. p. c. 134. (5) Hal. p. c. 
588. 589. 2 Hauk. p. c. 134. 135. | 
6th, Res- 
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6th, Rescug is alſo an offence againſt 
public juſtice, by forcibly freeing another 
from an arreſt or impriſonment, and 1s ge- 
nerally the ſame offence in the reſcuer as 
the party would have been guilty of, had 
he broken priſon (6); and here, as in vo- 


luntary eſcapes, the principal muſt be firſt 


attainted (7). By 16 G. II, c. 31*. to affiſt 
a priſoner in cuſtody for treaſon or felony, 
in any manner, to attempt ro eſcape, tho 
no eſcape. be actually made, is felony, and 
ſubjects the offender to tranſportation for 
ſeven years. By 25 G. II. c. 37. and 27 G. II. 
c. 15. to reſcue or attempt to reſcue any 
perſon committed for murder, or for any 
offence mentioned in the latter act, or in 


5 G. III. c. 8. ſ. 4. 5. to reſcue a priſoner commit- 
ted by a juſtice, before he ſhall be lodged in gaol ; or to 
break open gaol with intent to enlarge a priſoner, altho) 
he be not committed for a capital offence, is felony with- 
out benefit of clergy, which is repealed by 15 and 16 
G. III. c. 21. ſect. 1. as to all offences committed after 
iſt March, 1776, by which laſt- mentioned act, conti- 
nued by 17 and 18 G. III. c. 36. ſect. 8. all perſons, who 
by force break any gaol, with intent to enlarge them- 
ſelves, or any other priſoner confined for any offence, 
altho* not capital, ſhall be guilty of felony without be- 
nefit of clergy, and may be tried, &c. before trial of the 
perſon ſo enlarged; and the like puniſhment is inflicted on 
ſuch as reſcue any priſoner committed for treaſon or felo- 
ny, from a conſtable, &c. before he ſhall be lodged in gaol. 

(6) 2 Hawk. p. c. 128. (5) 1 Hal. p. c. 607. 

Vor. II. X the 


8 -— W_== — 
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the black act, ꝙ G. I. c. 22. is felony with- 
out benefit of clergy. 


7th, To return from tranſportation, before 
the expiration of the term for which the 
offender was ſentenced, is in moſt caſes 
made felony without benefit of clergy, 4 G. l. 
c. 11. 6 G. I. c. 23. and 8 G. III. c. 15 


8th, To tage a reward, under pretence 
of helping the owner to his ſtolen goods. By 


46. I. c. 11*', whoever ſhall take a reward 


for ſuch purpoſe, ſhall ſuffer as the felon 
who ſtole them, unleſs he cauſe the princi- 
pal felon to be brought to trial, and gives 
evidence againſt him. 


gth, To receive ſtolen goods, knowing them 
to be ſtolen: this by 3 and 4 W. & M. c. 
9. and 5 An. c. 31*. makes the offender 
acceſſory to the theft and felony ; but as in 
general he cannot be tried, unleſs with the 
principal, or aftes-him, it is enacted by 1 An. 


c. 9. and 5 An. c. 31. that he may be 


proſecuted for a miſdemeanor, and puniſh- 


a Lc 2i6.f0.1. 2A. e. . 2. 44 
c. 2. ſect. 1. made perpetuil by 8 A. e. 3. 6 G. I. c. 12 
ſet. 4. 12 G. I. c. 8. ſect. 6. 3 G. U. e. 4 0. 
2. made perpetual by 17 and 18 G. III. c. 36. fect. 2. 
£8 A. c. 8. ſedt. 35. 4 A. c. 11. ſect. 35, 8 P. c. 8. 
ſeR. 6. . | 

cd 


C 


8 
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ed by fine and impriſonment, tho' the prin- 
cipal be not taken ; and in caſe of receĩv- 
ing ſtolen lead, iron, and certain other me- 
tals, ſuch offence is puniſhable by 29 G. II, 


c. 30. by tranſportation for fourteen years; 


and by the ſame ſtatute, perſons having lead, 
iron, and other metals in their cuſtody, and 
not giving a ſatisfactory account how they 
came by them, are puniſhable by fine and 
impriſonment. 


roth, Theft bote, is where the party rob- 
bed knows the felon and takes his goods 
again, or other amends, upon agreement 
not to proſecute, which is called compound- 
ing felony ; this is puniſhable with fine and 
impriſonment (8). By 25 G. II. c. 36. to 
advertiſe a reward for things lolen, with 
no queſtions aſked, or words to that pur- 
port, ſubjedts the advertiſer and printer to 
a forfeiture of 50 J. each. 


11th, Common barretry 1s the offence of 
frequently exciting and ſtirring up ſuits and 
quarrels at law, or otherwiſe (9); the pu- 


is G. II. c. 10 ſeQ. i. made perpetual by 13G. II. c. 4. 
ſtealing or ripping, &c. ary iron which is fixed to any 
houſe, garden, &c. is an offence puniſhed with tranſpor- 
tation for ſeven years. 

(8) Hawk, p. c. 125. (9) Ibid. 243. 
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niſhment for this, in a common perſon, is by 
fine and impriſonment, and finding ſureties 
of the peace ; and in a perſon in any pro- 
feſſion relating to the law, it is ſaid he 
ſnhould alſo be diſabled from practiſing (10). 
If any perſon ſhall ſue another in the name 
of a ictitious plaintiff, in any of the ſupe- 
rior courts, it is a high contempt, and pu- 
niſhed at their diſcretion :. But if commit- 
ted in an inferior court, it is directed by 8 E. 
c. 2 to be puniſhed by fix months impri- 
ſonment, and treble damages to the party 
injured. 


12th, Maintenance, which is an officious 
meddiing in a ſuit that no-way belongs to 
one, by maintaining either party with mo- 
ney, or otherwiſe, to proſecute or defend 
it(ir). A man may however maintain the 
ſuit of his near kinſman, ſervant, or poor 
neighbour ; otherwiſe it is puniſhed: by fine 
and impriſonment (12); and alſo by 32 H. 
VIII. c. 9“. with a forfeiture of 104. 


* Eng. ſtat, 1 E. III. ſtat. 2. c. 14. 20 E. III. c. 4. 
1 R. II. c. 4. Ord. 13 R. II. ſtat. 3. Iriſhſtat. 10 C. I. 


ſel. 3. e. 16. ſeQ. 3. 


(10) 1 Hawk. p. c. 244. (11) Ibid. 249. (12) Ibid. 


P- c. 255 
13th, Cham- 


ho © — 


1d. 
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13th, Cham perty is a bargain with a plain- 
tiff or defendant, to divide the matter ſued 
for. if they prevail at law, whereon the 
champertor is to carry on the ſuit at his 
own expence, and it is puniſhed in the 
fame manner as maintenance (13). By 32 
H. VIII c 9. no one ſhall ſell or purchaſe 
any pretended right or title to land, unleſs 
the vendor hath received the profits there- 
of for one whole year before ſuch grant, 
or hath been in actual poſſeſſion of the 
land, or of the reverſion or remainder, on 
pain that the purchaſor and vendor ſhall 
each forfeit the value of ſuch land to the 
king, and to the proſecutor. 


14th, The compounding of informations 
upon penal ſtatutes, is an offence againſt 
public juſtice, to prevent which, it is enact- 
ed by 18 E. c. 5. that if any perſon, in- 
forming under pretence of a penal ſtatute, 
makes any compoſition without leave of 
the court, or takes any money or promiſe 
from the defendant, to excuſe him, he ſhall 
forfeit 10 J. ſtand two hours in the pillory, 


! Eng. ſtat. Weſt. 1. 3 E. I. c. 25. c. 28. c. 49. Arti. 
up. chart. 28 E. I. c. 11. Iriſhſtat. 10 C. I. ſeſſ. 3. c. 15. 
ect. 2. 

13) 1 Hawk. p c. 257. 
| and 
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and ſhall be for ever diſabled to ſue on 
any popular or penal ſtatute. | 


15th, A conſpiracy to indict an innocent 


man falſely or maliciouſly, who is accord- 
ingly indicted and acquitted, is a perver- 
ſion of public juſtice, for which the party 
injured may have a civil action by writ of 
conſpiracy ; or the conſpirators may be in- 
dicted at the ſuit of the king, and ſhall be 
ſentenced to fine, impriſonment, and pillo- 
ry. By 30 G. II. o. 24. to ſend tbreatening 
letters, to accuſe any perſon of a crime pu- 
niſhable with death, or other infamous pu- 
niſhment, with a view to extort money or 


valuable chattels, is puniſhable at the diſcre- 


tion of the court with fine and impriſon- 
ment, pillory, whipping, or tranſportation 
for ſeven years. 


16th, WiLFuL and corrupt perfury, which 

is a crime committed when a /awful oath 
is adminiſtered in ſome zudicial proceeding, 
to a perſon who ſwears wilfully, abſolute- 
ly, and falſly, in a matter material to the 
iſſue or point in queſtion. Subornation of 
perfury, is oy offence of procuring ano- 
ther 
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ther to take ſuch a falſe oath, as con- 
ſtitutes perjury in the principal“. The 
puniſhment of both theſe offences at com- 
mon law is fine, impriſonment, and never 
more to be capable of bearing teſtimo- 
ny (14). By 5 E. c. 9". the ſuborner is 
puniſhed by a fine of 40 J. and perpetual 
infamy; and in default of payment, im- 
priſonment for ſix months, and to ſtand 
with both ears nailed to the pillory. Per- 
jury itſelf is thereby puniſhed with ſix 
months impriſonment, perpetual infamy, 
and a fine of 20 J. or to have both ears 
nailed to the pillory. If the proſecution 
be carried on at common law, the 2 G. II. 
c. 255. ſuperadds a power for the court 
to order the offender to be ſent to the 
houſe of correction for ſeven years, or to 
be tranſported for the ſame period; and 
makes it felony without benefit of clergy, 
to return or eſcape within the time. 


m 1 Hawk. p. c. c. 69. ſc. 10. it is rot fubornation 
to excite a perſon to perjury, unleſs it is actually ſworn; 
but ſuch conduct is-puniſhable. 28 E. c. 1. ſect. 1. 
to 6. oO 3 G. II. c. 4. ſect. 2. if convicted according w 
the laws in being; and by 15 and 16 G. III. c. 2 f. ſect. 21. 
continued by 17 and 18 G. III. c. 36. fect. 8. to tender 
any oath unlawfully by menace, is puniſhed by fine and 
:mpriſonment. 

(14) 3 Inſt. 163. 

325 : 17th, Bri- 
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17th, Bribery, which is when a Judge 
or other perſon concerned in the admi- 
niſtration of juſtice, takes an undue reward 
to influence his behaviour (15). This of- 
fence is puniſhed in inferior officers, and in 
thoſe who offer the bribes, tho' not taken, 
with fine and impriſonment (16); and judges 
and officers of the king are by 11 H. IV. 
puniſhed by a forfeiture of treble the value 
of the bribe, to be diſcharged from the 
king's ſervice for ever, and further puniſh- 
ed at the king's will (17). | 


15th, Emoracery is an attempt to influ- 
ence a jury by protniſes, perſuaſions, and 
the like 18); the punithment for the per- 
ſon embracing is fine and impriſonment ?, 
and for the juror, if he has taken money, 
is perpatual infamy, impriſonment for a 
year. and foriciture of tenfold value, by 
5 E. III. c. 10. 34 E. III. c. 8. and 38 E. 
III. c. 12. 


19th, Falſe verdict of jurors, is puniſh- 

able by attaint, as mentioned in c. 25. 
book 3. 

10 C. IJ. ſeſſ. 3. c. 15. ſeR. 3. a forfeiture of 10 /. 


(15) 1 Hawk. p. c. 168. (16) 3 Inſt. 147. 
(17) Ibid, 146. (18) 1 Hawk. p. c. 259. 


20th, Tar 
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2oth, Tus negligence of public officers, 
entruſted with the adminiſtration of juſtice, 
is puniſhable by fine; and in caſe of a to- 
tal want of care, by forfeiture of it, if it be a 
beneficial one (19). By 29 G. II. c. 30. 
to omit the apprehending of perſons offer- 
ing ſtolen iron, lead, or other metals to 
fale, is puniſhable by fine and impriſon- 


ment. 


21ſt, Tye oppreſſion and tyrannical par- 
tiality of judges, juſtices, and other magi- 
ſtrates, is a grievous offence againſt pub- 
lic juſtice, and 1s ſure to receive exemplary 
puniſhment (when proſecuted either by 
parliamentary impeachment, or by informa- 
tion in the king's bench) by fine, for- 
feiture of office, impriſonment, or other 
diſcretionary cenſure, according to the 
rank of the offender, and the malignity 
and aggravations of the offence. 


22d, Extortion, which conſiſts in an offi- 
cer's unlawfully taking, by colour of his 
office, any money or thing of value, that 
is not due, or more than is due, or before it 
is due (20). It is puniſhed by fine, impri- 
lonment, and ſometimes forfeiture of office, 


(19) 1 Hawk. p. c. 168. (20) 1 Hawk. p. c. 170. 
CHAP. 
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i. AL 


Of Offences again/? the public Peace. 


'T urs is the fecond ſpecies of offences 
againſt the public polity of the kingdom, 
and are either committed by an actual breach 
of the peace; or conſtructively ſo, by tend- 
ing to make others break it.— They are, 
iſt, The riotous aſſembling of twelve per- 
ſons or more, and not diſperſing on procla- 
mation, By 1 G, I. c. 5.* if any twelye 
perſons, unlawfully aſſembled, are ordered 
to diſperſe by proclamation, by a juſtice, 
ſheriff, under ſheriff, or mayor of a town, 
and they contemn his orders, and continue 
together for one hour afterwards, they 
ſhall be guilty of felony without benefit of 
clergy. And if any perſon ſhall hinder 


* Engliſh ſtat. 13 H. IV. c. 7. ſect. 1. to 5. Two 
juſtices with the ſheriff may arreſt ſuch, and record what 
has been done, which record {hall be a conviction, and 
they ſhall be ſeized and impriſoned. Iriſh Stat. 3 G. III. 
c. 19. ſect. 1. juſtices, &c. may diſperſe without pro- 
clamation, and if any rioter ſhall happen to be killed, &c. 
ſuch juſtice, &c. is juſtified, and no ſpectiic number is 
required to make ſuch riot. 

the 
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the reading of ſuch proclamation, he ſhall 
be guilty of the ſame offence. And all 

rſons to whom ſuch proclamation ought 
to have been made, and knowing of ſuch 
hinderance and not diſperſing, are alſo fe- 
lons without benefit of clergy. All peace 
officers, and their aſſiſtants, are indemni- 
fied, if any of the mob be killed, in endea- 
vouring to ſuppreſs them. And if any per- 
ſons, even before proclamation, begin to pull 
down any church, chappel, meeting houſe, 
dwelling-houſe, or out-houle, they ſhall be 
fclons without benefit of clergy. 


2d, By 1 H. VII. c. 7. unlawful hunting 
in any legal foreſt, &c. not the king's pro- 
perty, by night, or with painted faces, was 
ſingle felony ; and now by 9g G. I. c. 22. 
to appear armed in any place, or at any 
time, with faces blackened or diſguiſed, or 
(being ſo diſguiſed) to hunt, wound, kill, or 
ſteal deer, or rob a warren, or to ſteal ; 
is felony without benefit of clergy. 


15 and 16 G. III. c. 21. ſe& 2. to appear diſ- 
guiſed, or with weapons by day or night, to the terror 
of his majeſty's ſubje&s, ſhall be puniſhed by corporal 
puniſhment. 12 G. I. c. 7. ſet. 1. any perſons who 
aſh with their faces diſguiſed, ſhall forfeit 40s. 


3d, 
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[ 3d, To ſend any letter without a name 
' (knowingly; or with a fictitious one, demand- 
| ing money or other valuable thing, or to 
4 threaten to kill, (without any demand) or 
l fire the houſe of any perſon, is felony with- 
i out benefit of clergy, by 9 G. I. c. 22, 
| amended by 27 G. Il. c. 15. 


4th, To pull down any turnpike gate, or 
any Juice upon a river, is felony without 
benefit of clergy, by 8 G. II. c. 20. To 
deſtroy any toll houſe, or Jock on a naviga- 
ble river, is felony, and puniſhed with 
tranſportation for ſeven years, by 1 G. II. 
c. 19. The offences againſt 8 G. II. c. 20. 
abovementioned, may be tried as well in 
an adjacent county as in that wherein the 
* fact was committed. 


oth, Afrays, which are the fighting of 
two or more perſons in ſome public place: 
If it be in private, it is an aſſault only (1). 
They may be ſuppreſſed by any private 
perſon preſent, who is juſtifiable in endea- 
vouring to part the combatants, whatever 
conſequences may enſue (2): A conſtable, 
1 or other ſimilar officer, may break open 
1 doors to ſuppreſs an affray, and may bring 


(1) 1 Hawk. p. c. 134. (2) Ibid. 136. 
them 
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them before a magiſtrate, or impriſon them 
himſelf, till the heat is over, and then make 
them find ſureties for the peace (3). The 
puniſhment is by fine and impriſonment, 
proportioned to the circumſtances of the 
caſe; mere quarre/ſome words in a church 
or church-yard amount to a heinous of- 
fence and affray, tho' they are not ſo in 
other places, and the offence is puniſhed by 
z and 6 E. VI. c. 4. by the ordinary, if a 
layman, with fuſpenſion ab ingreſſu ec- 
ceſie ; and if a clerk in orders, from the 
miniſtration of his office during pleaſure. 
And if any perſon in ſuch place, ſhall ſmite, 
or lay violent hands on another, he ſhall be 
excommunicated 7þpſo facto; or if he ſtrikes 
him with a weapon, or draws one with 
intent to ſtrike him, he ſhall, beſides ex- 
communication, have one of his ears cut 
off; or if he hath no ears, he ſhall be 
branded in the cheek with the letter F. 
Yet an officer of a church may juſtify turn- 
ing out a perſon who diſturbs the congre- 
zation during ſervice. © 


6th, Riots, routs, and unlawful aſſemblies: 
an unlawful aſſembly is, where three 


(3) 1 Hawk. p. c. 137. 
© I Sid. 301. 
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or more aſſemble themſelves to do any un- 


lawful act, and part without doing it, or 
making any motion towards it (4). — The WM , 
puniſhment, if the number be under twelve, Ml , 


is by fine and impriſonment; if that num. 
ber or more, is capital, by 1 G. I. before- 
mentioned. A rout 1s where three or I 
more meet to do an unlawful act upon a Ml n 
common quarrel, as by forceably breaking K 
down fences upon a right claimed of com- 
mon or way; and make ſome advances (5. 
A riot is, where three, or more, actually do 
an act of violence unlawfully (6), or do 2 
lawful act, as removing a nuiſance in a vio- 


m 
lent manner. Theſe two laſt offences, are u 
puniſhed by common law, with fine and n 
impriſonment, and in extraordinary caſes, ot 
the pillory is ſuperadded (7); and by 13 fl. 
IV. c. 7. any two juſtices, together with 
the ſheriff or under \l.eriff of the county, Ml vi 
may come with the pofſe-comitatus, and li 
ſuppreſs any riot, aſſembly, or rout ; arrelt WM ar 
the rioters, and record, on tae ſpot, the B 
tranſactions, which alone ſhall be a ſuffici- WM tr 
ent conviction.— And it is held, that all WW ra 
8 
(4) 3 Toft. 176. (5) Bro. abri. tit. Riot. 4. 4 IM *! 


(6) z Inſt. 176. (7) 1 Hawk. p. c. 159. 


21. lau k. c. 65. ſe&. 2. 


noblemen 
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noblemen and others, except women, cler- 
gymen, and perſons decrepit, and infants 
under fifteen years are bound to attend, 
under pain of fine and impriſonment (8). 


th, Tumultuous petitioning. —By 13 C. 
Il. ſtat. 1. c. 9. no more than twenty 
names ſhall be ſigned to a petition to the 
king or parliament, for any alteration in 
church or ſtate ; unleſs approved of by three 
juſtices, or the majority of the grand jury, 
at aſſizes or quarter ſeſſions in the country; 
and in London, by the lord mayor, alder- 
men, and common council. And no pe- 
tition ſhall be delivered by more than ten 
perſons, on pain, in either caſe, of a penalty 
of 100]. and three months impriſonment. 


8th, Forceable entry and detainer, by 
violently taking or keeping poſſeſſion of 
lands and tenements, with menaces, force, 
and arms; and without authority of law. 
By 5 R. II. tat. 1. c. 8. all forceable en- 
tries are puniſhed with 1mpriſonment, and 
ranſom at the king's will. By 15 R. II. c.2. 
H. VI. e. 9. 31 El. c. 11. at] L. e. 16. 
upon any forceable cutry, or forceabl. detain- 


(8) 1 Hawk. p. c. 16. 1 Hal. p. c. 495. 
* Eng. Sta *10.C. I. ſeſſ. 3. e. 13. ſect. 1. 2. 3. 
er 
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er after peaceable entry into any lands or be- 
nefice; one, or more juſtices, may take ſufficient 
power of the county, and go to the place, 
and there record the force on his view, as 
in riots ; and on ſuch conviction, may com- 
mit the offenders to goal, till they make 
fine and ranſom to the King :—And the 
juſtice may ſummon a jury to try the force. 
able entry or detainer ; and if it be found, 
then, beſides the fine, the juſtice ſhall make 
reſtitution by the ſheriff, of the poſſeſſion 
without enquiring into the title ;—and the 
ſame may be done by indictment at the 
ſeſſions.— But this does not extend to per- 
ſons who maintain poſſeſſion by force, where 
they, or their anceſtors have had three years 
quiet enjoyment immediately preceding, 


gth, Rivixc or going armed with dange- 
rous or unuſual weapons, 1s prohibited by 
ſtat. of Northampton, 2 E. III. c. 15. on pain 
of forfeiture of the arms, and impriſonment 


during the king's pleaſure. 


roth, Spreading falſe neus to make diſ- 
cord between the king and nobility, or con- 
cerning any great man, is puniſhed with 


fine and impriſonment (g), by Well. 1. 


£11 G. II. c. 8. ſect. 3. 


(9) 2 Inſt. 226. 2 Inſt. 198. 
3 E 
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3 E. I. c. 34. 2 R. II. flat. 1. c. 5. and 12 
K II. e. 11. 


iith, Falſe and pretended prophecies: 
This is puniſhed by 5 El. c. 15. for the 
firſt offence, by fine of 1007. and one year's 
impriſonment ; and for the ſecond, by for- 
feiture of all goods and chattels, and impri- 
ſonment during life. 


12th, Any thing which tends to provoke 
or excite a breach of the peace, is an offence 
againſt the public polity.—To ſend or bring 
a challenge is puniſhable by fine and impri- 
ſonment, according to the circumſtances 
(10).—If the challenge ariſes on account 
of money won at gaming; or if any aſſault 
or affray happen on ſuch account, the 
offender ſhall, by 9 An. c. 14. forfeit all 
his goods to the crown, and ſuffer two years 
impriſonment. 


13th, Libels, when taken in the moſt 


extenſive ſenſe, fignify any writings, pic- 
tures, or the like, of an immoral or illegal 


(10) 1 Hawk. p., c. 135. 138 


and 12 G. Ill. e. 30. to be whipp:d, or made to 
labour. 10 W. III. c. 11. ſet. 8. 


Vo I. II. X tendency: 
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tendency :—but in the ſenſe they are to be 
conſidered under this head, they are mali. 
cious defamations of any. perſon, and eſpeci- 
ally a magiſtrate, made public, by either 
printing, writing, ſign, or pictures, to pro- 
voke him to wrath, or expoſe him to public 
hatred, contempt, or ridicule (11). The 
communication of a libel to a ſingle perſon 
is a publication (12). Sending an abuſive 
private letter to a man, 1s as much a libel 
as if openly printed ( 3) * It is immaterial 
whether the matter be true or falſe (14); tho 
the falſity may aggravate the guilt, yet in 
a civil action, a libel muſt appear falſe as 
well as ſcandalous, elſe the plaintiff has re- 
ceived no injury. But in a criminal proſe- 
cution the points for conſideration, are, 


Firſt, the making or publiſhing the hbel,— 


(i1) 1 Hawk. p. c. 193. (12) Moor, 813 (13) 2 
Brownlow, 151. 12 Rep. 35. Hob 215. Poph. 139. 
1 Hawk. p. c. 195. (14) Moor 627. 5 Rep. 125. 
11 Mod. gg. | 


* Cooke and others, vers. Capt. Baily, king's bench, 
Mich. 19 G. III. Lord Mansfield did not conſider that 
the defendant giving the governors of Greenwich hoſpi- 
tal! a printed caſe of the ſtate of the hoſpital, or ſhewing 
it to a friend, amounted to a libel. —And petitions to 4 
committee of parliament full of reflections on any per- 
ion, may be printed and given to members of parliament. 
1 Hawk. p. c. 196. 

Second, 
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Second, whether the matter be criminal. 
The puniſhment for making, repeating, 


printing, or publiſhing the libel, is fine and 


ſuch corporal puniſhment as the court ſhall 
direct, regulated by the quantity of the of- 
fence and the quality of the offender. (15) 


(i5) 1 Hawk. p. c. 196. 
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Of Offences againſt public Trade, 


'T urs third ſpecies of offences againſt 


the public polity, is committed by any 
breach of the laws eſtabliſhed for the pre- 
ſervation of commerce, They are, Firſt, 
owling, which is, tranſporting wool or 
ſheep out of the kingdom, to the detriment 
of its ſtaple manufacture. This is forbid- 
den by 11 E. III. o. 1. By 8 El. c. 3. 
the tranſportation of live ſheep, or embark- 
ingthemon board any ſhip, is, for the firſt of- 
fence, forfeiture of goods and impriſonment 


H. VI. e. 2. 8, H e. 3. fed. 1. 13 
C. II. c. 32. ſect. 2. The ſheep or wool to be forfeited, 
and the offender to pay 20s. for each ſheep, &c. and 3. 
for every pound of wool, and to be diſabled to ſue for any 
debt or account —By 10 W. III. c. 10. ſect. 1. Brit. 
Stat. 5 G. I. c. 11. ſet. 24. No wool, worſted, bay 
yarn, cloth, ſerge, or other woollen goods, ſhall be ex- 
ported (except to England or Wales) on pain of forteiture 
of the Wool, &c. and 500 J. But by Brit. Stat. 26 G. 
II. c. 11. ſect. 1. wool or woollen, and bay yarn, wool 
fells, ſhortlings, mortlings, wool-flocks, and worſted yarn, 
may be imported into Great Britain, under the conditions 
therein mentioned, 


for 
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for a year, and at the end of that period, 


the amputation of the /eft hand at ſome 
public market, and there to be nailed up,— 
and the ſecond offence is felony.—By 12 
C. II. c. 32. 7 and 8 W. III. c. 28. the 
exportation of wool, ſheep, or fullers earth, 
is liable to pecuniary penalties, and the for- 
feiture of the intereſt of the ſhip and cargoe 
by the owners, if privy; and confiſcation 
of goods, and three years impriſonment to 
the maſter and all the mariners.—-By 4 G. 
I. o. 11. amended and farther enforced by 
12G. II. c. 21. and 19 G. II. é. 34. if 
the penalties are not paid, the parties are 
liable to tranſpottation for ſeven years. 


2d, Smuggling, which is the importing 
goods without paying the duties impoſed 
by the laws of the cuſtoms and exciſe. This 
is reſtrained by ſundry ſtatutes, all of which 
are compriſed under 19 G. II. c. 34. If 
three or more perſons ſhall aſſemble witli 


b 33 G. II. c. 10. ſect. 34. 36. If five, or more, paſs 
in ſuch diſguiſe, they ſhall be tranſported for ſeven years; 
and if they return before the term, they ſhall be guilty of 
felony without bene fit of clergy. If any perſon ſhall af- 
fault an officer, &c. in ſeizing, &c. or ſhall reſcue ſuch 
goods, &c. they ſhall, for the firlt offence, forfeit 190!/. 
or be impriſoned twelve months; ard for the ſecond of- 
tence be tranſported for ſeven years, 


fire 
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fire arms, or other offenſive weapons, to af. 
ſiſt in the illegal importation or exportation 
of goods; or in reſcuing the ſame after 
ſeizure; or in reſcuing an offender in cuſ- 
tody for ſuch offences; or ſhall paſs with 
ſuch goods in diſguife; or ſhall wound, 
ſhoot at, or aſſault any officers of the reve- 
nue in the execution of their duty ;—ſuch 
perſons ſhall be felons without benefit of 
clergy—which act is continued to the pre- 
ſent time by 4 G. III. e. 12. 


3d, Fx AuDULENT bankruptcy; which is 
treated of in chap. xxxi. book 11. as alſo that 
ſtatute of 32 G. II. c. 28. which requires a 
priſoner charged in execution for a debt un- 
der Lol. to deliver up his effe&s, on pain of 
tranſportation for ſeven years. 


4th, Uſury, which is an unlawful contract 
on the loan of money, to receive the ſame 
again, with exorbitant increafe. © This has 
alſo been treated of in chap. xxx. book 11. 


5th, Cheating : This is an offence againſt 
public trade, which cannot be carried on 
without a regard to common honeſty. It is 


<5 G. IIc. 7. ſect. 1. No more than fix per cent. ſhall 
be taken for the uſe of money, wares, &c. by the year. 


puniſhed 
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puniſhed by a number of ſtatutes, which 
prevent deceits in trade; as by 33 H. 
VIII. c. 1. and 30 G. II. c. 24. to get any 
thing of value, by means of a falſe token or 
counterfeit letters, is puniſhable by ſuch 
corporal puniſhment (except death) as the 
court ſhall direct; and any perſon ſuſpect- 
ed of any of thoſe offences, may be ſum- 
moned before the judges of aſſize, or two 
juſtices, and committed or bailed, until the 
next aſſizes or ſeſſions.— By 31 G. II. c. 29. 
and 3 G. III. c. 117. it is an offence to 
break the aſige of bread, and the price is 
aſcertained in every quantity. To ſell by 
falſe weights and meaſures, 1s reducible to 
this head ;—the ſtandard for which is di- 
reed to be kept in the exchequer, and the 
weights and meaſures to be conformable 
thereto. © Frauds of this kind may be pu- 
niſhed by indictment at common law; or by 
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413 and 14 G. III. c. 47. gives the ſuperintendance 
of the aſſize of bread for Dublin, and the liberties of St. 
Sepulchre, Thomas Court, and Donore, to the lord 
mayor, and reſpeQive ſeneſchals; both which aQs are 
amended and continued by 17 and 18 G. III. c. 17. ſect. 
4. and by 2 Eng. ordinance for bakers, c. 2. they are 
fined and pillored as abovementioned; and by 15 and 16G. 
III. c. 22. ſect. 1. the qualities to be bak ed are aſcertained. 
"7 W. Mc 24. fot. 1: % - 4 616 UL © % 
See the 7 W. which direQs the puniſhment. 
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the more eaſy method of levying on a ſum. 
mary conviction by diſtreſs and ſale, the 
fines impoſed by parliament. To cozen 
another by artful means, in trade or other- 
wiſe; as by plaving with falſe dice, is pu- 
niſhed with fine, impriſonment, and pil. 


lory (1). * 


6th, Fore/talling, as well as the two next, 
are offences at common law (2): This is 
the buying or contracting for any mer- 
chandize or victuals coming to market; or | 
diſſuading perſons from bringing their goods 
or proviſions there; or perſuading them to 
enhance the price when there. 


7th, Regrating, which is the buying corn 
or other dead victual in any market, and 
felling it again in ſaid market, or within four 
miles of the place. 


8th, Engroſſing, which is the getting into 
one's poſſeſſion corn, or other dead vidual, 
with intent to ſell it again.—The puniſh- 
ment for thoſe three offences, is by 5 and 6 


(i) 1 Hawk. p.c. 188. (2) 2 Hawk. p. c. 235. 


10 W. III c. 11. ſet x. forfeiture cf treble the 
valuc won. 511 El. ſeſſ. x. c. 5. reſpects the parti- 
cular articles therein mentioned. 

E. VI. 
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E. VI. c. 14. forfeiture of the goods or 
their value, and two months impriſonment 
for the firſt offence :—double value and fix 
months impriſonment for the ſecond, — 
and for the third, the offender ſhall forfeit 
all his goods ; be ſet in the pillory, and im- 
priſoned at the king's pleaſure." 


gth, Monopoly, which is a licence al- 
lowed by the king, for the ſole keeping and 
ſelling, making, working, or uſing of any 
thing whatever (3). By 21 J. I. c. 3. ſuch 
monopolies are declared contrary to law (ex- 
cept as to patents, not exceeding fourteen 
years, to the authors of new inventions) and 
it is puniſhed with forfeiture of treble da- 
mages and double coſts to thoſe whom they 
attempt to diſturb ; and if the monopoliſts 
procure any action brought againſt them to 
be ſtayed by any order, other than of the 
court wherein it 1s brought, they incur the 
penalties of a pr @munire.—By 2 and 3 E. 
VI. c. 15.' combinations among victual- 
lers 


3) 1 Hawk. p. c. 231. 


* 1 Hawk. c. 80. ſect. 5. and tot. 3 G. II. e. 14 
ſect. 1, 2. 5 G. II. c. 4. ſect 13. 17 G. II. c. 8. ſe. 4. 
mall be committed for three months. 29 G. II. c. 12. 
ic, 10. and by 3 G. III. c. 34. ſect. 32. to ſummon 
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lers or artificers, to raiſe the price of any 
victuals or commodities, or the rate of la. 
bour, is puniſhed with forfeiture of 10, 
or twenty days impriſonment, with an al- 
lowance of only bread and water for the 
firſt offence.—20/. or the pillory for the 
fecond. And 401. or elſe the pillory, loſs 
of one ear, and perpetual infamy, for the 
third. 


roth, To exerciſe trade in any town, with- 
out having previouſly ſerved as an appren- 
tice for ſeven years, is puniſhed by 5 El. c. 
4. with forfeiture of 40s. a month.— Yet 
ſailors and ſoldiers that have been in the 
king's ſervice, are, by ſeveral ſtatutes, at li- 
berty to uſe any trade or occupation, in any 
town in the kingdom, except in Oxford or 
Cambridge. 


11th, To prevent the tranſporting and 
ſeducing artiſts : it is enacted by 5 G. I. c. 
27. that ſuch as ſeduce or entice them, ſhall 
forfeit oo. and be impriſoned three months 
for the firſt offence ; and for the ſecond, ſhall 
be fined at diſcretion, and impriſoned a 


any tradeſman, &c. to appear at ſuch meeting, is puniſhed 
by fix months impriſonment, and whipped three times, 
as well in him who ſummons as he who agrees. 


year; 
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ny Hear; and the artificers going into foreign | : 


a- countries, and not returning within fix 
l. months after warning given by the embaſſa- 
al- dor where they reſide, ſhall be deemed 
he aliens, forfeit all their lands and goods, and 


C 5 
— N 


he be incapable to receive any legacy or gift.— 
oſs By 23 G. II. c. 195. the ſeducer incurs 
he for firſt offence, 500. for each article con- 


trated for to be ſent abroad, and one year's 
impriſonment ; for the ſecond, 1000/7. and 


he two years impriſonment. And if any per- 
> WI fon exports any tools or utenſils in the ſilk 
a or woollen manufacture, he forfeits 200. and 
et he captain of the ſhip (having knowledge) 
he tool. and if a captain of a king's ſhip or 
li- officer, ſuffers ſuch exportation, he ſorfeits 
ny tool. and his commiſſion, and is for ever in- 
of capable to bear any public office. 


E Brit. Stat. 
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Of Offences againſt the public Health, and 
the public Police or Oeconomy. 


Tu ESE are the fourth ſpecies of of- 
fences againſt the public polity of the king- 
dom; the firſt of which 1s felony, by 1 J.. 
c. 31. which enaQs, that if any perſon in- 
feed with the plague, or dwelling in any 
infected houſe, be commanded by the head 
officer, to keephis houſe, and ſhall diſobey, he 
may be enforced by the watchman appoint- 
ed; and if any hurt enſue, the watchman 
is indemnified: and if ſuch perſon goes 
abroad and converſes in company, if he has 
no plague or ſore on him, he ſhall be pu- 
niſhed by whipping, and bound to his good 
behaviour: — If he has any infectious ore 
uncured, he is guilty of felony. 


By 26 G. II. c. 6. explained and amend- 
ed by 29 G. II. c. 18. the method of per- 


Brit. Stat. c. 6. and c. 18. ſect. 12. Irith Stat. 
11 G. III. c. 11. ſeR. 1. continued by 17 and 18 G. III. 


c. 30. ſect. 1. 


forming 


nd 


A CoMPpARATIVE View, &c. 333 


forming quarantine 1s regulated ; and maſ- 
ters of ſhips coming from infected places, 
and diſobeying the directions there given, 
or having the plague on board, and conceal- 
ing it, are guilty of felony without benefit 
of clergy. —Perſons eſcaping from the Laga- 
rets, or places where quarantine is perform- 
ed: And officers and watchmen neglect- 
ing their duty: — And perſons conveying 
goods and letters from ſhips performing 
quarantine, are ſubject to like penalties. 


2d, Selling unwholſome prbviſons.—5 1 H. 
III. c. 6. The ſale of corrupted wine or un- 
wholſome meat, or fleſh bought of a jew, is 
prohibited, on pain of amercement for the 
firſt offence :—pillory for the ſecond :—fine 
and impriſonment for the third: and abju- 
ration of the town for the fourth. By 12 
C. II. c. 25. any brewing or adulteration of 
wine, is puniſhed by forfeiture of 1oo/. if 
done by the wholeſale merchant; and 400. 
if done by the vintner or retail merchant, 


> And to adulterate it, is puniſhed by 17 C. II. c. 19. 
ect. 7. 8. To mix or uſe improper ingredients in the 
brewing of beer or ale, is puniſhed by 17and 18 G. III. c. 8. 
ſect. 8. by a fine of 101. To uſe any glutinous ſubſtance as 


mixture with ſpirits, is puniſhed by 17 and 18 G. III. c. 8. 
ed. 26. with forfeiture. 
Tux 
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Tux fifth ſpecie: of crimes, which affed 
the public polity, according to the diſtribu- 
tion marked out in a former chapter, are 
againſt the public police and @conomy, or 
the due regulation and domeſtic order of the 
kingdom. 


1ſt, Clandeſtine marriages. By 26 G. Il. 
c. 33. to folemnize it in any place beſides 


a church, 


9 W. III. c. 28. ſect. 1, 3. any perſon joining in 


marriage any woman having 500. or being heir appa- 


rent, or having any eſtate in fee ſimple, &c. or a benefi- 


cial term for years, with any perſon not having a certifi- 


cate from the biſhop of the dioceſe, miniſter of the pariſh, 


and next neighbouring juſtice, or ary two of them, and 


atteſted by two witneſſes that ſuch perſon is a proteſtant; 
they ſhall ſuffer a year's impriſonment, and forfeit 20/. 
6 A. c. 16. ſect. 3. if any perſon celebrate a marriage be- 
tween the eldeſt or other ſon of any perſon, having lands 
of 501. yearly value, or 500/. before ſuch ſon becomes of 
twenty-one years of age, he ſhall be deprived of his bene- 
fice, if he has one; and every other perſon ſo offending, 
ſhall be tranſported, as perſons exerciſing foreign juriſ- 
diction ; and if he returns, he ſhall be guilty of felony 
without benefit of clergy; and all acceſſories ſhall ſuffer 
three years impriſonment. 12 G. I. c. 3. ſect. 1. if any 
Popiſh prieſt or degraded clergyman, ſhall celebrate mar- 
riage between two proteſtants; or a reputed proteſtant 
and a papiſt, he ſhall be guilty of felony without benefit 
of clergy. 19 G. II. c. 13. ſect. 1. all marriages between 
a proteſtant and a papiſt ſhall be void. 23 G. II. c. 10. 

| | ſeQ. 
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a church, or other public place wherein 


banns have been uſually publiſhed, except 
by licence from the archbiſhop. To ſolem- 
aize it in ſuch church or chapel without 
due publication of banns, or licence obtained 
from a proper authority; thoſe not only 
render the marriage void, but ſubject the 
perſon ſolemnizing it to felony, puniſhed by 
tranſportation for fourteen years. To make 
2 falſeentry in a marriage regifter;—to al- 
ter it when made; ,—to forge or counterfeit 
ſuch entry, or a marriage licence, or to aid 
or abet ſuch forgery ;—to utter the ſame as 
true, knowing it to be counterfeit; or to 
deſtroy or procure the deſtruction of any 
regiſter to vacate any marriage, or ſubject 
any perſon to the penalties of this act ;— 
theſe offences, knowingly and willingly com- 
mitted, ſubject the perſon to the guilt of 
felony without benefit of clergy. 


2d, Bigamy, which ſignifies being twice 
married, but uſed as ſynonimous with poly- 
gamy(1),—ſuch ſecond marriage, living 
the former huſband or wife, 1s made by 


ie. 3. every popiſh prieſt who ſhall marty contrary to 
12G. I. c. 3. ſhall be guilty of felony without benefit ot 
dergy, altho” the marriage is void by 19 G. II. c. 13. 


(1) 3 Inſt. 88. 
1 I, 
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I ]. I. c. 11.* felony within the benefit of 
clergy. In this caſe, the firft huſband or 
wife, ſhall not be admitted as evidence a- 
gainſt each other, but the ſecond may (2), 
Yet this act excepts five caſes, in which a 
ſecond marriage is not felony. Firſt, where 
either party hath been continually abroad 
for ſeven years, whether the party in Eng- 
land had notice of the other's being alive or 
no.—Second, where either of the parties 
hath been abſent from the other ſeven 
years, within the kingdom, and the remain- 
ing party hath no notice of the others being 
alive within that time. — Third, where there 
is a divorce a menſa et thoro, or ſeparation, 
by ſentence in the eccleſiaſtical court.—ln 
thoſe three caſes the ſecond marriage is 
void. Fourth, where the firſt marriage is de- 
clared abſolutely void by any eccleſiaſtical 
ſentence, and the parties looſed a vinculo.— 
Fifth, where either party was under the 
age of conſent at the time of the firſt mar- 
riage. 


A THIRD ſpecies of offence againſt the 
public police and ceconomy, is by idle ſol- 
diers and ſailors wandering about the realm, 


4 10. C. I. ſelf. 2. c. 21. ſect. 1, 2, 3. 
(2) 1 Hal. p. c. 693. 


al 
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or perſons pretending ſo to be (3) ; ſucha one 
not having a paſs from a juſtice limiting the 
time of his paſſage; or exceeding the time 

limited fourteen days, unleſs he falls ſick; 
or forging ſuch a paſs, is by 39 E. c. 17. 
guilty of felony without benefit of clergy— 
yet the offender may be delivered, if any 
honeſt freeholder, or other perſon of ſub- 
ſtance, will take him into his ſervice, and he 
abides there a year, unleſs licenſed to de- 
part by his employer, who 1n ſuch caſe 


ſhall forfeit 104. 


4th, OuTLaNpisH perſons calling them- 
ſelves Egyptians or Gypfies —They are di- 
rected by 22 H. VIII. c. 10. to avoid the 
realm, and not to return under pain of im- 
priſonment, and forfeiture of their googs 
and chattels; and on their trials for felony, 
they ſhall not have a jury de medietate lin- 
gue,—By 1 and 2 P. & M. c. 4. and 5 El. 
c. 20. if any ſuch ſhall be imported here, 
the importer ſhall forfeit 40/. And if the 
Egyptians remain one month in the king - 
dom, or if any perſon above fourteen years 
of age (whether natural born ſubject, or 


(3) 3 Inſt. 85. | 
*11 and 12 G. III. c. 30. puniſhed by hard labour, 


and confinement. 


Vo. II. 2 ſtranger 


| 
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ſtranger) which hath been ſeen, or found, 
in fellowſhip of ſuch Egyptians, or which 
hath been diſguiſed like them, ſhall remain 
in the ſame one month, at one or ſeye- 
ral times, it is felony without benefit of 
clergy. 


5th, Common nuiſances; which are the do- 
ing of a thing to the annoyance of all the 
king's ſubjeas; or the neglecting to do a 
thing which the common good requires (4), 
If the inconvenience annoys but ſome indi- 


_ vidual, and not the whole community, it is 


a private nuiſance, which has been treated 
of in chap. xviii. book 111, 


Or theſe there are, 1ſt, annoyances in high- 
ways, bridges, and public rivers; by ren- 
dering them inconvenient or dangerous to 
paſs, either by obſtructions, or by want of 
repairs. For theſe, the perſons obſtructing, 
or ſuch individual as is bound to repair 
them, (or in default of ſuch) the pariſh 
may be indicted and diſtreined, to repair and 
amend them, and ſometimes fined, —And a 
preſentment by a judge of aſſize; or a juſtice, 
ſhall be equivalent to an indictment, by 


(4) 1 Hawk. p. c. 197. 


- 
1. 
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7G. III. c. 42.*—Where a houſe or an in- 


cloſure ſtands on the public way, &c. (5). 
which is called a purpreſture, from the 
French pourpris), it may be preſented. —2d, 
All ſuch nuiſances, as offenfve trades and 
manufactures, where they are injurious to 
the public, are puniſhable by public proſe- 
cution, and ſubject to fin2, and particularly 
keeping hogs in any city or market town (6). 
zd, All diſorderly inns or ale-houſes, bawdy- 
houſes, gaming-houſes, tage- plays unlicen- 
ſed, booths and ſtages for rope- dancers, 
mountebanks, and the like, are public nui- 
ſances, and may be ſuppreſſed upon indict- 
ment, and fined (7). Inns, in particular, if 
the keepers of them r. fuſe to entertain a 
traveller without good cauſe, may be fo 
ſuppreſſed, and their owners fined (8). 
4th, By 10 and 11 W. III. c. 175. all Jot- 

Z 2 teries 


(5) Co. Litt. 27. (6) Salk. 460. (7) 1 Hawk. 
p. c. 198. 225. (8) Ibid. 22 5. 


13 and 14 G. III. c. 30. ſect. 6. Overſeers of roads 
may remove at the charge of the owners, &c. and if 
they offend a ſecond time, they may be fined 108.— 


Juſtices may make order to pull down walls, &c.—to 


remove all nuiſances, and to fine the offenders. *6 A. 


c. 17. ſect. 1. inflicts a penalty of 406. 11 A. c. 6. 


jet. 1, 2, inflicts a penalty of 100. on thoſe who 
ſhall 


, 
— "WO ODS IE 


— 
- —— 
ba Fo * <= x 05 
_ = _ _— 


— 
— 2 — 
* 
— — — — 
— 3 — - We 
SE4sz = 


= — 8 * == > 2 _ 
8 um — A . EE ES # - 
5 . 
R — 8 
i ws = 
—— — - 2 
CI — - 
3 


— 
2 - 
LL . 
— 7 
rr 


A" 
— 
«© v 


* o 8 L © Ss 


n 


— 6 ee 


7 8 751 
S822 In >E-- 


Anetta tis. 


Kates ur +. 


” — 


— In po 


— . 


2. —ͤ— . n 1 — 
* 


4 N 
** 


1 <. : 
— — Shan — — — 2 8 | 4 — = 
* | 


WF : 
AX Re 
For — wc "uPo.cc 


8 
— — — — = — — — 
82 — — 


op ——prwr—mmgece 7 


— 
4. 


— — 
e 
* a 1 


ST 


. 3 1 
= 3 * 
— w 3 — —2 2. 
— inf wet. LES 
_— . 


— 2 @- —— ˙ »» —— 2 — 
” * 4 W - 


349 A CoMPARATIVE VIEW of the 


zeries are public nuiſances, and all grants, 
patents, or licences for the ſame, are con- 
trary to law. 5th, Cottages, if built ſingly 
on a waſte. By 31 E. c. 7. no perſon ſhall 
erect a cottage, unleſs he lays to it four 
acres of freehold land of inheritance, 'on 
pain of forfeiting 104. to the king for the 
erection, and 4os. a month for its continu- 
ance, —and no owner thereof ſhall ſuffer 
any inmates, or more families than one, to 
inhabit it, on pain of 10s. a month to the 
lord of the leet. th, The making and 
ſelling Fre- works and ſquibs, or throwing 


them in any ſtreet, is by q and 10 W. III 


c. 7. declared to be a public nuiſance, and 
puniſhed by fine. th, Eaves-droppers, 
which are thoſe who liſten under walls or 
windows, or the caves of a houſe, to hearken 
to diſcourſe, and therefrom to frame ſcan- 
dalous and miſchievous tales, are preſenta- 
ble at a courtleet (9), or indictable at ſeſ- 
ſions and puniſhable with fine, and finding 


(9) Kitch. of Courts, 20. 


ſhall expoſe them to ſale, and 107. on the buyer. 13G. 
II. c. 8. ſect. 1. to open any office for ſale of houſes, &c. 
by lottery, is puniſhed by a fine of 100/. and the adven- 
turers are liable to a fine of 30l. d 5 G. II. c. 12. 
ſect. 1, 2. on pain of 51. for making, &c. and 20s. for 
throwing them. 


ſureties 


Ir 


tc 
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ſureties for good behaviour (10). 8th, A 
Common ſcold: who may be indicted (1 1) 
and ſentenced to be placed in an engine of 
correction, called a cucking-ſtool (12), and 
plunged in the water (13). 


A s1xTH Offence againſt the public police, 
and ceconomy, is id/eneſs: Idle perſons 
are by 17 G. II. c. 5. divided into three 
claſſes, —firſt, Idle and diſorderly per ſons.— 
ſecond, Rogues and vagabonds, — third, In- 
corrigible rogues the firſt ſort are puniſh- 
ed with one month's impriſonment in the 
houſe of correction :—the ſecond with 
whipping and impriſonment not exceeding 
ſix months ;—the third, with whipping and 
impriſonment not exceeding two years,— 
The eſcape from ſuch confinement, in one 
of an inferior claſs, ranks him among incor- 
rigible rogues; and in a rogue, before in- 
corrigible, makes him a felon, and liable to 


(10) Kitch: of Courts, 20. 1 Hawk. p. c. 132. (11) 
6 Mod. 212. (12) 1 Hawk. p. c. 198, 200. (13) 3 
Inſt. 219. 


10 and 11 C. I. c. 4. ſect. 1, 8. Idle perſons, &c. are 
to be ſent to the houſe of correction. 6 A. c. 11. ſect. 
1. grand juries may preſent idle perſons, &c. to be tranſs 


ported, 
be 
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be tranſported for ſeven years. Perſons 
harbouring vagabonds, are liable to a fine of 
40s. and to pay all expences brought on the 
pariſh thereby. 


th, Luxury :—By 10 E. III. ſtat. 3. no 
man ſhall be ſerved at dinner or ſupper, 
with more than two courſes, except it is on 
ſome holydays, when he may be ſerved with 
three. 


8th, Gaming :--By 33 H. VIII. c. g. all 
perſons, but gentlemen, are prohibited from 
tennis, tables, cards, dice, bowls, logitting 
in the fields, ſlide thrift or ſhove-groat, 
cloyſh-cayls, half-bowl and coiting ; un- 
leſs at Chriſtmas, under pecuniary pains and 
impriſonment :—and the ſame ſtat. and 
30 G. II. c. 24. inflicts pecuniary penalties 
as well on the maſter of any public houſe 
wherein ſervants are permitted to game, as 


on the ſervants. By 16 C. II. c. 7 *. if any 


* 10 W. III. c. 11. ſect. 2. no perſon ſhall pay any 
money he has loſt at play, unleſs laid down at the time of 
loſing it, — and all ſecurities for the ſame are void, —and 
the perſon winning, ſhall forfeit treble what he ſhall 
win on credit. 11 A. c. 5. ſect. g. no perſon ſhall play, 
or ſuffer to be played, in any ſhop, & c. any game, on pain 
of 10l.— and if ary play therein without conſent of the 
owner, he ſha'l be alſo committed until he finds ſecurity 
for his good bchaviour, 


perſon, 
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perſon, by playing or betting, ſhall loſe more 
than 1007, at one time, he ſhall not be com- 
pelled to pay the lame, and the winner ſhall 
forfeit treble value.—By g Ann. c. 14. all 
bonds and other ſecurities given for money 
won at play, or money lent at the time to 
play withal, ſhall be utterly void :—That 
all mortgages and incumbrances of lands 
made on the ſame coniideration, ſhall enure 
to the uſe of the heir of ſuch mortgagor. 
That if any perſon at one time loſes more 

than 107. at play, he may ſue the winner 
and recover it back by action of debt; and 
if the loſer doth not, any other perſon may 
ſue the winner for treble the ſum ſo loſt, — 
and the plaintiff may, in either caſe, ex- 
amine the defendant on oath ; and no pri- 
vilege of parliament ſhall be allowed ; If 
any perſon cheats at play, and wins at any 
one time more than 104. or any valuable 
thing, he may be indicted thereon, and ſhall 
forfeit five times the value, ſhall be deem- 
cd infamous, and ſuffer ſuch corporal pu- 
niſhment, as in caſe of wilful perjury. 
Se chap, x. book iv.— By 12 G. II. c. 28. 
13 G. II. o. 19. and 18 G. II. c. 34. all 
private lotteries by tickets, cards or dice, 
and particular games therein mentioned, 


Sce note (5) of this e' ater. 
| are 


" 
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are prohibited under a penalty of 2007. for 
him who ſhall ere ſuch, and 507. a time 
for the players.—By the ſtatutes before cited, 
10 and It W. III. c. 17. and alſo by g An. 
e. 6. 10 An. c. 26. 8 G. I. c. 2. 9 G. J. 
c. 19. and 6 G. II. c. 35. public lotteries, 
unleſs by act of parliament, and all man- 
ner of ingenious devices which in the end 
are equivalent to lotteries, are prohibited 
under heavy penalties.— By 13 G. II. c. 
19 *. no plate or match under 504. value 
ſhall be run, upon penalty of 2001. to be 
paid by the owner of each horſe running, 
and 100. by ſuch as advertiſe the plate.— 
By 18 G. II. c. 34. the g of Ann. is enforced, 
and ſome deficiencies ſupplied. The for- 
feitures of that act may be recovered in a 
court of equity; and if any perſon be con- 
victed of winning or loſing at any ſitting, 
10/7. or 20/. within twenty-four hours, he 
ſhall forfeit five times the ſum. 


gth, Tue deſtroying ſuch beaſts and 


 fowls as are ranked under the denomination 
of game. This 1s an offence in all perſons 


m 13 G. II. c. 8. ſe. 12 leſs than 20l. on pain of 
loſing the horſe, & c. and paying 200. and every perſon 
preſent, ſhall forfeit 55. 

who 
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who have not an authority from the crown by 
grant of a free warren, or at leaſt a manor. 
But an additional puniſhment is inflicted 
by a variety of modern ſtatutes on all 
thoſe that offend herein, not having the 
qualification ; or rather, not being within 
the protection of thoſe adts. Thoſe quali- 
fications, are, firſt, To have a freehold 


eſtate of 100). per ann. Second, A leaſe- 


"10 W. III. c. 8. ſect. 1. to 20. 25 G. II. c. 5. ſect. 
1. to 6. 3 G. III. c. 23. ſect. 1. to 16. all which have 
been occaſionally continued, and are now amended, and of 
force by 15 and 16 G. III. c. 32. fect. 2. All perſons 
ſeized of lands in fee or in tail, as tenant by curteſy, in 
dower, or as tenant for life (not ſubject to any rent) ſhall 
have the abſolute property of game on their reſpective 
eſtates, ſaving the rights to lords of manors, &c. No per- 
ſon ſhall go on the land of any other perſon to purſue or look 
for game, &c. without licence from the owner, on pain of 
101, No perſon ſhall ſhoot at, or kill game, who is not in 
poſſeſſion of a freehold eftate of 40“. per ann. or a perſonal 
eſtate of 1000. on pain of 40s. for every offence. Nor 
keep any ſetting dogs, & e. unleſs they have a freehold of 
the yearly value of 100l. or perſonal eſtate of 10001. un- 
leſs licenced at the quarter ſeſſions; nor kill, fell, buy, 
&c. any grouſe, between the firſt Saturday in January, and 
the ſecond Monday in Auguſt ; or any partridge or quail, 
between the firſt Saturday in January, and firſt Monday in 
September. By 13 and 14 G. III. e. 42. ſect. 6. 7. con- 
tinued by 17 and 18 G. III. c. 36. ſect. 6. no perſon ſhall 


trace hares in the ſnow; or take any pheaſant, &c. be- 


tween ſun ſet and ſun riſe. 


hold 
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hold for ninety-nine years of 1 go. per ann. 
Third, To be the ſon or heir apparent of 
an eſquire, or perſon of ſuperior rank, 
Fourth, To be the owner or keeper of a 
foreſt, chaſe, park, or warren. Unqualified 
perſons tranſgreſſing theſe laws by killing 
game, keeping engines for that purpoſe, or 
having game in their cuſtody : And perſons 
(however qualified) that kill game, or have 
it in their poſſeſſion at unreaſonable times, 
are liable to fine and corporal puniſhment, 
On any one of theſe ſtatutes, the juſ- 
tices may convict in a ſummary way; or 
proſecution may be carried on at the aſ- 
ſizes. By 28 G. II. no perſon, however 
qualified to kill, may make merchandize 
of this valuable privilege, by ſelling or ex- 


poſing to ſale, any game, on pain of like 


forfeiture, as if he had no qualification. 


CHAP. 


FF 20 F 
CH A 


Of Homicide. 


H OMICIDE is the act of deſtroying 
the life of man, and is of three kinds, de- 
ducible from the circumſtances which at- 
tend it; 1ſt, JUSTIFIABLE, 2d, Excus ABLE, 
zu, FELONIOUS. | 


Tuſtifiable homicide is of divers ſorts ; as, 
iſt, ſuch as is owing to unavoidable neceſſity, 
without any will, intention, or deſire, and 
without any inadvertence or negligence in 
the party killing *. As when a ſheriff exe- 
cutes a malefactor who hath forfeited his 
life by the laws and verdict of his country. 
But the law muſt require it, elſe it is not 
juſtifiable; for he who uncompelled and ex- 
trajudicially kills a malefactor, is guilty of 
murder (1). If a judge, not authorized by 
lawful commiſſion, paſſes judgment of death, 
and execution is done, he is guilty of mur- 
der (2). It is alſo held to be murder in any 
perſon to execute the ſentence, except the 


* 1 Hawk. p. c. c. 28. ſe &. 1. 
(1) 1 Hal. p. c. 497. (2) Ibid. 1 Hawk. p. c. 70. 
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proper officer or his appointed deputy (3). 
So if an officer beheads one that is ſentenced 
to be hanged, or vice verſa, it is murder (4), 


And is ſaid, that in the caſe of felony, where 


the ſentence is to be hanged, the king can. 
not legally order a peer to be beheaded (5), 
2d, Homicide may be juſtified when com- 
mitted for the advancement of public juſ- 
tice; as when an officer in the execution 
of his office kills a perſon that aſſaults and 
reſiſts him (6). When an officer or private 
perſon attempts to take a man charged with 
any felony, and is reſiſted, and in the endea. 
vouring to take him, kills him (7), “ furem, 
A aliter capi non poſſet, occidere permittunt.“ 
3d, In caſe of a riot or rebellious aſſembly, 
the officers, endeavouring to difperſe it, are 
juſtifiable in killing, both by common law ($), 
and 1 G. I. c. 5 4th, Where the priſon- 
ers in a goal, or going to goal, aſſault the 
goaler or officer, and he in his defence kills 
any of them (9). 5th, If treſpaſſers in fo- 
reſts, parks, chaſes, or warrens, will not ſur- 


v3 $30. c. 39. ſect. 1. 

(3) 1 Hal. p. c. 501. 1 Hawk. p. c. 70. (4) 1 Hal. 
p. e. 301. Finch. I. 3t. z Inſt. 52. (5) 3 Inft. 52. 
214. (6) 1 Hal. p. c. 494. 1 Hawk. p. c. 71 
7) Ibid. p. c. 494. (8) Ibid. 495. 1 Hawk. p. c. 
161. (9) 1 Hal. p. c. 496. 

render 
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tender themſelves to the keepers, they may 
be ſlain, by 21 E. I. ſtat. 2. and 3 and 4 W. 
& M. c. 10. But in all theſe caſes there 
muſt have been an abſolute neceſſity on the 
officer's ſide to make it juſtifiable. 6th, If the 
champions 1n a trial of battle, kill either of 
them the other, it is juſtifiable (10). 3d, Ho- 
micide is juſtifiable when committed for the 
prevention of any forcible and atrocious 
crime. By 24 H. VIII. c. 5. if any perſon 
attempts to rob or murder another, or at- 
tempts to break open a houſe in the night 
time, (which extends to an attempt to burn 
it) (11), and ſhall be killed in ſuch attempt, 
the ſlayer ſhall be acquitted and diſcharged. 
A woman is juſtified who kills one that at- 
tempts to raviſh her (12). And ſo, a father, 
who kills a man that attempts a rape on his 
wife or daughter; but not if he takes 
them in adultery by conſent (13). So, to 
kill one who attempts a more unnatural 
crime ; for the principle of law is, that 
where a crime in itſelf capital, is endea- 
voured to be committed by force, it 1s law- 
ful to repel that force by the death of the 
party attempting. 


(10) 1 Hawk. p. c. 71. (11) 1 Hal. p. c. 488. 
(12) 1 Hawk. p. c. 71. Bac. Elem. 34 (13) 1 Hal. 


b. c. 485. 486. 
2d, Ex- 
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2d, Excuſable homicide, which, altho' it 
is free from the guilt of felony, is yet in 
ſtrictneſs liable to a ſmall degree of puniſh. 
ment; it is of two ſorts : 1ſt, Per infortu- 
nium; 2d, Se defendendo. The former, is 
when a man doing a lawful act, without any 
intention of hurt, unfortunately kills ano- 
ther ; as, if a perſon qualified to keep a 
gun is ſhooting at a mark, and undeſigned- 
ly kills a man (14); or where an officer, in 
puniſhing a criminal, happens to occaſion 
his death, it is only miſadventure ; but if 
he exceeds the bounds of moderation, ei- 
ther in the manner, the inſtrument, or the 
quantity of puniſhment, and death enſues 
thereon, it 1s at leaſt manſlaughter, and ac- 
cording to the circumſtances, may be mur- 


der (15). If a gladiator in boxing or ſword- 


playing be killed, ſuch killing is felony of 
manſlaughter.; yet if the king commands 
ſuch diverſion, it is ſaid to be but miſad- 
venture (16). To whip another's horſe ſo 
that he runs over a child and kills him, is 
accidental in the rider, and manſlaughter 
in the perſon who whipped him (17). It 
death enſues in conſequence of any idle, 


(14) 1 Hawk. p. c. 73. 74 (15) 1 Hal. p c. 473 
474. (10) -Ibid. 1 Hawk. p. c. 744 (17) 1 Hauk. 


e. 73. 
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it dangerous and unlawful ſport, the ſlayer 
W guilty of manſlaughter (18). 


2 3d, Homicipe ſe defendendo, upon a ſud- 
den affray, is excuſable, rather than juſti- 
4 fable: we have ſhewn, that when ſelf⸗ 


defence is uſed, to prevent the perpetra- 
tion of a capital crime, it is juſtifiable; 


4 but the ſpecies of ſelf-defence, which is but 
", WH cxcuſable, is that whereby a man may pro 
, tet himſelf from an aſſault, or the like, 


in the courſe of a ſudden brawl or quar- 
rel, by killing him who aſſaults him, it 
is called chance medley, or chaud medley ; 
yet there ſeems a diſtinction between thoſe 
words, the former being applied, as appears 
by 24 H. VIII. c. 5. to ſuch killing as hap- 
pens in ſelf-defence, upon a ſudden rencoun- 
ter (19): the latter, to an affray in the 


4 heat of blood, or paſſion. To excuſe ho- 
* micide by a plea of ſelf-defence, it muſt 
appear, that the ſlayer had no other poſ- 


ſible means of eſcaping from his aſſail- 
ant. This ſpecies of homicide (upon chance 
medley in ſelf-defence) ſometimes differs 
but little from man-ſlaughter, and it fo 
frequently happens oa chance medley, in 


261, (19) 3 Inſt. 55. 57. Foſter, 275. 276. 
the 


(13) 1 Hawk. p. c. 74. 1 Hal. p. c. 472. Foſter, 
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in the legal ſenſe of the word (20); fo 
if both parties are aQually combating 
at the time when the mortal ſtroke is 
given, the ſlayer is guilty of manſlaugh- 
ter; but if the ſlayer hath not begun 
the fight, or having begun, endeavours te 
avoid any farther ſtruggle, and afterwards, 
being cloſe purſued by his antagoniſt, 
kills him, to avoid his own deſtruction, 
this is excuſable by ſelf-defence (21); but 
he muſt have retreated as far as he 
conveniently could, to avoid the vio- 
lence of the ailault, and then in his 
defence he may kill him: yet a man 
cannot ſcreen himſelf for murder, under 
the colour of ſelf defence. If A and B 
agree to fight a duel, and A gives the fir 
onſet, and B retreats as far as he ſafely 
can, and then kills A, it is murder, becauſe 
of the previous malice (22). If A ona 
ſudden quarrel aſſaults B firſt, and upon 
B's returning the aſſault, A really flies, 
and being driven to the wall, turns on 
B and kills him, in this caſe it remains 
doubtful whether it may be ſe defendends, 
In as much as the neceſſity of the ſub- 


< x1 Hawk. c. 81. ſeQ. 24. 
(20) 3 Inſt. 55. (21) Foſter, 277. (22) 1 Hil 


p. c. 479. 
ſequent 
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ſequent misfortune aroſe from A (23). The 
principle of ſelf- preſervation may excuſe 
homicide, where the party ſlain is per- 
fectly innocent; as where two perſons, 
being ſhipwrecked, get on a plank which 
is not able to ſave them both, and one 
thruſts the other from it, whereby he 1s 
drowned (24). 


Tung puniſhment and blame of excu- 
ſable homicide, is a forfeiture of the 
goods and chattels ; but the delinquent 
has a pardon and writ of reſtitution of 
his goods, as a matter of courſe and right, 
only paying for ſuing out the ſame (25). 
And to prevent this expence, where the 
death has notoriouſly happened by miſad- 
venture, or in ſelf-defence, the judges uſu- 
ally permit or direct a verdi of acquit- 
tal (26). 


za, Felonious homicide is the act of kil- 
ling any human creature without juſtifica- 
tion or excuſe :—This may be done by 
killing one's ſelf, or another. 


(23) 1 Hal. p. c. 482. thinks it is /e defendendo. 1 Hawk. 
Pp. C. 75. fays it is murder. 
Bac, Elem. c. 5, 
ter, 288. 


Vou, II. Aa 


(24) 1 Hawk. p. c. 73. 
(25) 2 Hawk. p. c. 381. (26) Foſ- 
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A SELF-MURDERER, or felo de ſe, is one 
who deliberately puts an end to his ex- 
iſtence, or commits any unlawful malicious 
act, the conſequence of which is his own 
death; as if ſhooting at another, the gun 
burſts and- kills himſelf (27). The party 
muſt be of years of diſcretion, and in his 
ſenſes, elſe it is no crime. If a lunatic 
kills himſelf in a lucid interval, he is a 
felo de ſe (28). The puniſhment is by an 
zgnominious burial in the highway, with a 
ſtake driven thro' the body; and by a for- 
feiture of all the goods and chattels ; and 
this forfeiture has relation to the time 
of the at done in the felon's life-time, 


Which was the cauſe of his death; as if 


huſband and wife be poſſeſſed jointly of 
a term of years in land, and the huſ- 
band drowns himſelf, the land ſhall be 
forfeited to the king, and the wife ſhall 
not have it by ſurvivorſhip: By the ad 
of caſting himſelf in the water, he for- 
feits that term, which gives the king a 
prior title to the wife's, which could not 


accrue till her huſband's death (29). 


4 1 Hawk. c. 27. ſect. f. 
(27) 1 Hal. p. c. 413. 1 Hawk. p. c. 68. (28) 1 Hal. 
p- c. 412. (29) Finch. 1. 216. 
Tur 
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Taz other ſpecies of homicide is that 
of killing another, in which there are 
degrees of guilt which divide it into 
manſlaughter and murder. 1ſt, Man/laugh- 


ter is the unlawful killing of another, 


without malice, either expreſs or impli- 
ed (30); which may be voluntarily, on a 
ſudden heat, or involuntarily, but in the 
commiſſion of ſome unlawful act. Hence 
there can be no acceſſories before the 
fat: it may be voluntary, as, if on a 
ſudden quarrel, two perſons fight, and one 
kills the other, it is manſlaughter ; and ſo 
it is, if on ſuch an occaſion they go out 
and fight in a field (41). So, if a man be 
greatly provoked, as by pulling his noſe, or 
other great indignity (32). But on eve- 


ry caſe of homicide, upon provocation, if 


there has been time for the paſſions to 
ſubſide, and afterwards the perſon provo- 
ked, kills the other, it is murder (33). 
So it is manſlaughter if a man kills ano- 
ther whom he finds in the act of adultery 
with his wife (34). Manſlaughter differs 
from excuſable homicide and ſe defendendo, 
in that, in the one caſe there is an ap- 


(30) 1 Hal. p. c. 466. (31) 1 Hawk. p. c. 82. 
(32) Kelyng, 1 35. (33) Foſter, 296. (34) 1 Hal. 
p. c. 486. 
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parent neceſſity to kill the aggreſſor ; in 
the other, no neceſſity at all, being only 
a ſudden act of revenge. Involuntary 
manſlaughter differs alſo from homicide, 
excuſable by miſadventure or per infortu- 
nium, in that miſadventure always happens 
in conſequence of a lawful a&t—but this 
ſpecies of manſlaughter, in conſequence 
of an unlawful one, as if two perſons 
play at ſword and buckler, and one kills 
the other, this is manſlaughter ; for tho' 
the act was unlawful, it was not malici- 
ous (35). If a perſon does a thing lawful 
in itſelf, but in an unlawful manner, and 
without due caution, it may be miſadven- 
ture, manſlaughter, or murder, according 
to the circumſtances : as if a workman 
flings down a ſtone into, the ſtreet, and 
it kills a man, in a village where few 
paſſengers are, and he calls out to all peo- 
ple to have a care, it is miſadyenture, If 
it be in a populous town, where people 
are continually paſſing, altho' he calls out, 
it is manſlaughter (36). If he knows of 
people's paſſing, and gives no warning, it 
is murder (37). If the killing be in proſe- 
cution of a felonious intent, it will be 


(35) 3Inſt. 56. (36) Kel. 40. (37) 3 Inſt. 57. 
murder; 
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murder; if no more was intended than a 
treſpaſs, it will be manſlaughter (38). 


Tug crime of manſlaughter amounts to 
felony, but within the benefit of clergy ; 
and the offender ſhall be burned in the 
hand, and forfeit all his goods and chat- 
tels; yet by 1 J I. c. 8.* when one ſtabs 
another, not then having a weapon drawn, 
or who hath not then firſt ſtricken the 
party ſtabbing, ſo that he dies thereof with- 
in fix months after, the offender ſhall not 
have benefit of clergy, tho' he did not 
do it with malice aforethought, | 


2d, Murder is deſcribed to be, ** when a 
perſon of ſound memory and diſcretion 
unlawfully killeth any reaſonable creature 
in being, and under the king's peace, 
with malice aforethought, either expreſſed 
or implied (39,.” It cannot therefore be 
committed by a lunatic or infant, unleſs in 
ſuch caſes where they ſhew a conſciouſ- 
neſs of doing wrong. The killing muſt 
be unlawful, by want of warrant or ex- 
cuſe, and by the party dying within a 
year and a day, reckoning the whole day 


* 5 Wo llk cx. fe. 1. ' 1 Hawk. p. c. c. 1. 
(38) Foſter, 258. (39) 3 Inſt, 47. 
J On 
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on which the hurt was done (40). If a 
man does ſuch an act, of which the pro- 
bable conſequence may be, and eventually 
is death, ſuch killing may be murder, al- 
tho' no ſtroke be ſtruck; as was the caſe 
of the ſon, who expoſed his ch father 
in the air againſt his conſent, by which he 
died (41). If a man has a bea that is 
uſed to do miſchief, and he ſuffers it to 
go abroad, and it kills a man, it is man- 
{laughter in he owner; and if it was pur- 
poſely turned looſe, tho' but for ſport, 
it is murder (42). If a regular phy/ician, 
&c. gives a doſe, which, contrary to ex- 
pectation, kills his patient, it is but miſ- 
adventure; yet if he be not a regular 
phyſician, it is manſlaughter at leaſt (43). 
The party killed muſt be a reaſonable crea- 
ture, and under the king's peace ; there- 
| fore, an alien, a jew, or an outlaw, are 
protected as much as an Engliſhman, ex- 
cept an alien enemy in time of war (44). 
To kill a child in the womb is but miſ- 


r 1 Hawk. c. 31. ſect. g. 

(40) 1 Hawk. p. c. 79. (41) Ibid. 78. (42) 1 Hal. 
p. c. 431. (43) Britt. c. 5. 4 Inſt. 251. But fir Mat. 
Hale, in his firſt p. c. 430, aſſerts this doctrine to be 
apocryphal, and only calculated to humour licentiates in 
phyſic; tho', he ſays, it may make people cautious how 
they adminiſter phyſic. (44) 1 Hal. p. c. 433. 3 Inſt. 50. 

priſion ; 
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priſion; but if it be born alive, and then 
dies of wounds, or a potion it received in 
the womb, it is murder in ſuch as gave 


them (45). B. 21 J. I. c. 27*. if a woman 


be delivered of à child, which if born 
alive, wonld have been a battard, and en- 
deavours to conceal its death, by burying 
it, or the like, the mother ſhall ſuffer 
death as in caſe of murder, unleſs ſhe can 
prove by one witneſs that the child was 
born dead, 


Tur killing muſt be with malice afore- 
thought, expreſſed or implied, to make it 
murder. Expreſs, as where one with a ſe- 
date, deliberate mind, and formed deſign, 
doth kill another: which deſign is evidenced 
by external circumſtances, as lying in wait, 
antecedent menaces, former grudges, and 
concerted ſchemes to do him bodily 
harm (46); within this, is the caſe of de- 
liberate due/ling, on which the puniſhment 
of murder is fixed, as well as on the 
ſeconds (47). Alſo, if even on a ſudden 


"6A. © 4 

(45) 1 Hawk. p. c. 80. Sir Mat. Hale, firſt p. c. 433. 
ſays, if the child is born alive and baptized, and after 
dies of the ſtrokes given the mother, this is not homicide. 
(46) 1 Hal. p. c. 451. (47) 1 Hawk. p. c. 82. 
provocation, 


— 9 _ 
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provocation, one beats another in a crue! 
and unuſual manner, ſo that he dies, tho 
he did not intend it, he is guilty of mur- 
der by expreſs malice : as where a ma- 
ſter ſtamped on his ſcholar's belly (48); fo, 
if a man deliberately diſcharges a gun in a 
multitude of people (49) ; or, if a man re- 
ſolves to kill the next man he meets; or, 
if two come together to do an unlawful 
act againſt the peace, as to beat a man, 
and one of them kills a man, it is mur- 
der in them all (50). 


MaLrce may be implied, ſo as to make 
the killing amount to the crime of mur— 
der: as where a man wilfully poiſons 
another, altho' no particular malice can 
be proved (51); or, where a man kills 
another ſuddenly without any, or with- 
out a conſiderable provocation : but if the 
perſon ſo provoked, had unfortunately 
killed another, by beating him in ſuch a 
manner, as ſhews only an intent to chaſ- 
tiſe, it is only conſidered manſlaughter (52), 
No affront by words is a ſufficient pro- 


(48) 1 Hal. p. c. 454. 473 474- (49) 1 Hawk, 
p- C. 74. (50) Ibid. 84. (51) 1 Hal. p. c. 455. 
(52) Foſter, 291. 

vocation 
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yocation to excuſe acts of violence, which 
end in another's life (53) ; ſo, if one kills 
an officer of juſtice. in the execution of 
his office, or any of his aſſiſtants endea- 
vouring to conſerve the peace, or any 
private perſon endeavouring to ſuppreſs an 
affray, or apprehend a felon, knowing his 
authority, or the intention with which he 
interpoſes, malice is implied, and he ſhall 
be guilty of murder (54). If one intends 
to do another felony, and undeſignedly 
kills a man, it is murder (55). If one 
lays poiſon for A, and B takes it, and it 
kills him, it is murder (56). In general 
all homicide is malicious, and amounts to 
murder, unleſs where juſtified by com- 
mand or permiſſion of law—excuſed on a 
principle of accident or ſelf-preſervation— 
or alleviated into manſlaughter, by being 
either the involuntary conſequence of ſome 
act not ſtrictly lawful, or if voluntary, oc- 
caſioned by ſome ſudden and ſufficient 
violent provocation. All theſe circumſtan- 
ces the priſoner muſt make out to the 
ſatisfaction of the court and jury, the lat- 
ter of whom are to decide whether the 


(53) 1 Hal. p. c. 455- 456. 1 Hawk. p. c. 82. 
(54) 1 Hal. p. c. 457. Foſter, 308, &c. (55) 1 Hal, 
p. c. 465. (56) Ibid. 466. 

circumſtances 
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circumſtances have exiſted; and the for- 
mer, how far they extend to mitigate the 
guilt; for all homicide is preſumed mali- 
cious, until the contrary appears (57). 


Tun puniſhment for murder thro' ma- 


lice prepenſe, is by 23 H. VIII. c. I. and 


1 E. VI. c. 12. death, the benefit of cler- 
gy being taken away. By 25 G. II. c. 3). 
the judge, in paſſing ſentence on a mur- 
derer, ſhall direct him to be executed on 
the next day but one (except it falls on 
Sunday) and then on the Monday follow- 
ing, and his body to be given to the 
ſurgeons to be diſſected and anatomized (58); 
or he may direct his body to be hung in 
chains; and the priſoner in the interval 
ſhall be kept alone, on breadand water ; but 
the judge may reſpite the execution on good 
cauſe. 


Petit treaſon, according to 25 E. III. 
c. 2. is when a ſervant kills his maſter, — 
a wife her huſband, — and an eccleſiaſti- 
cal perſon his ſuperior. A ſervant who 
kills his maſter, whom he has left on a 
grudge conceived before he left him, is 


(57) Foſter, 255. (58) Ibid. 107. 
guilty 
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guilty of petit treaſon (59). So, if a wife di- 
vorced, a menſa et thoro(60). So, if acler- 
gyman kills the biſhop who ordained him, 
or him in whoſe dioceſe he is beneficed, or 
the metropolitan of ſuch biſhop (61). In 
other reſpects, it is the ſame as murder, ex- 
cept that the trial ſhall be as in high trea- 
ſor: before the improvements made by ſta- 
tute W. III. (62), and excepting in its pu- 
niſhment, which in a man is to be drawn 


and hanged, and in a woman to be drawn 
and burned (63)'. 


i As we have before obſerved, that murder is decla- 
red by 10 H. VII. c. 21. to be high treaſon, the latter 
part of this chapter, ſo far as it relates to the deſcription 
and puniſhment of petit treaſon, does not fall within the 
neceſſary obſervation of an Iriſh lawyer. 

(59) 1 Hal. p. c. 380. 1 Hawk. p. c. 89. (60) 1 Hal. 
p. c. 381. (61) Ibid. (62) Foſter, 337. (63) 1 Hal. 
p. c. 382. 3 Inſt, 311. 


CHAP. 
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Of Offences againſt the Perſons of Indi- 


viduals. 


Th E firſt of theſe is mayhem : it has 
as a civil injury been already conſidered in 
c. viii. book iii. It is alſo to be regarded 
in a criminal light, being an atrocious 
breach of the peace. By 5 H. IV. c. 5. 
to beat, wound, or rob a man, and to cut 
out his tongue, or put out his eyes, is 
declared to be felony, if done with ma- 
lice prepenſe. By 37 H. VIII. c. 6. if a 
man ſhall maliciouſly cut off the ear of 
any of the King's ſubjects, he ſhall for- 
feit treble damages to the party grieved, 
and 10/, to the king. By 22 and 23 
C. II. c. 1. * called the Coventry act, if 
any perſon ſhall of malice aforethought, 
and by lying in wait, unlawfully cut out 
or diſable the tongue, put out the eye, lit 
the noſe, cut off a noſe or lip, or cut 
off or diſable any limb, or member of 
any other perſon, with intent to maim or 


11G. II. c. 8. ſe. 1. 13 and 14 G. III. c. 45. ſect. 
1. continued by 17 and 18 G. III. c. 11. ſect. 3. 15 and 

16 G. III. c. 21. ſed. 3. 
to 
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to disfigure him, he ſhall, and his aiders, 
abettors, and counſellors, be guilty of fe- 
lony without benefit of clergy. By 9 G. I. 
c. 22. to wilfully and maliciouſly ſhoot at 
any perſon, tho' no ill conſequence en- 
ſues, is made felony without benefit of 


clergy. 


2d, Forcible abduction and marriage: by 
3 H. VII. c. 2. if any perſon ſhall for /ucre 
take any woman, having ſubſtance in goods 
or lands, or being heir apparent to her 
anceſtors, contrary to her will, and after- 
wards ſhe be married to ſuch miſdoer, or 
by his conſent to another, or defiled, he 
and all his acceſſories ſhall be deemed 
principal felons; and by 39 E. c. g. the 
benefit of clergy is taken away from ſuch 
felons, except acceſſories after the offence. 
The indictment on this ſtatute muſt allege 
that the taking was for lucre(1). It muſt 
therefore appear that ſhe had ſubſtance, 
or was heir apparent (2),—that ſhe was 
taken againſt her will,—that ſhe was af- 
terwards married or defiled. If ſhe was 
taken againſt her will it is felony (3), 
altho' the marriage or defilement was by 


(1) 1 Hawk. p. c. 110. (2) Ibid. 109. 1 Hal. p. 


c. 660. (3) 1 Hal. p. c. 660. 
; ſubſequent 
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ſubſequent conſent ; ſo, if ſhe originally 


was taken by her conſent, but afterwards 


refuſes to continue, and is forced againſt 
her will (4). Contrary to the general rule, 
a woman thus taken and married, may 
be evidence againſt her huſband (5); yet 
ſir Matthew Hale doubts this, if ſhe has 
conſented to the marriage after forcible 
abduction ; but other authorities ſeem to 
argue ſhe ſhould be then admitted (6), 
By 4 and 5 P. and M. c. 8*. if any per- 
ſon above the age of fourteen, ſhall un- 
lawfully take away any woman child un- 
married, within the age of ſixteen years, 
(which is held to extend to baſtards, as 


d 10 C. I. fell. 3. c. 17. ſect. 1. to 5. 6 A. c. 16. 
ſect. 1. if any perſon above fourteen years ſhall convey 
any woman child, having lands or goods, or being an 
heireſs, and under eighteen years, from her father, &c. 
and ſhall contract matrimony with her, he ſhall ſuffer 
three years impriſonment, and be diſabled to enjoy any 
of her fortune or eſtates; and if any woman be carried 
away againſt her conſent, and ſo married or defiled, every 
perſon ſo marrying or defiling, and all acceſſories, ſhall 
be guilty of felony without benefit of clergy. 19 G. Il. 
c. 13. ſect. 2. to carry away any woman againſt her con- 
ſent, with intent to marry or defile her, and all aiders, 
ſhall be guilty of felony without benefit of clergy. 

(4) 1 Hawk. p. c. 110. (5) 1 Hal. p. c. 661. 
(6) Cro. Car. 488. 3 Keb. 193. State trials, v. 455. 


well 
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well as to legitimate) (7) from the poſ- 
ſeſſion and againſt the will of the father, 
mother, guardian or governors, he ſnall 
be impriſoned two years, or fined at the 
diſcretion of the juſtices ; and if he de- 
flowers ſuch woman child, or, without the 
conſent of parents, contracts matrimony 
with her, he ſhall be imprifoned Zve years, 
and ſhe ſhall forfeit all her lands to her 
next of kin, during the life of her faid 
huſband, By 26 G. II. c. 33*. ſuch mar- 
riage is declared void. 


2d, Rape“, which is the carnal know- 
ledge of a woman againſt her will. By 
18 E. c. 7*. this offence is made felony 
without benefit of clergy ; as alſo the 


9 G. II. c. 11. ſect. 1. 23 G. II. c. 10. ſect. 1. alt 
marriages between perſons under twenty-one years, with- 
out conſent of father, &c. is declared void, if either of 
the parties be intitled to any real eſtate of 100/. per ann. 
or perſonal eſtate of 500 J. or if the father or mother 
be in poſſeſſion of any real eſtate of 100 J. per ann. or 
of 20007. perſonal fortune. 4 This is an offence by 
Weſt. II. 13 E. I. c. 34. and from which the benefit of 
clergy is taken away by 11, 12 and 13 Jac. I. c. 3. ſect. 
1. and by 9 A. c. 6. ſect 2. from any perſon who ſhall 
have carnal knowledge of any female under the age of 
twelve years. * IT, 12 and 13 J. I. c. 3. ſect. 1. 

(7) Stra. 1162. 
carnally 


| 
| 
| 
| 
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carnally knowing or abuſing any woman 
child under ten years old, with or without 
her conſent. Sir Matthew Hale is of opi- 
nion, that ſuch acts committed on infants 
under twelye years, amounts to the ſame 
offence (8). A male infant under fourteen 
years, is preſumed incapable of commit. 


ting this crime (9). It is held to be felony 


to force even a common ſtrumpet (10). 
The party raviſhed is a competent witneſs , 
but the credibility of her teſtimony is left 
to the jury upon the circumſtances, as 
whether ſhe be of good fame,—whether ſhe 
preſently diſcovered the offence, and ſuch 
like, which give probability to her evidence, 
—if ſhe be of ill fame, or did not com- 
plain of the injury in reaſonable time, 
if the place where the fact is charged to 
be committed was ſuch ſhe might poſſi- 
bly have been heard, if ſhe had made an 
outcry, and was not heard: Such circum- 
ſtances carry a ſtrong preſumption that 


her teſtimony is falſe (11). An infant of 


any age on whom a rape has been com- 


' mitted, is to be heard by the court, and 


- (8) 1 Hal. p. c. 631. (g) Ibid. (ic) Ibid. 
629. 1 Hawk. 108. (11) 1 Hal. p. c. 633. 


if 
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if ſne has any idea of an oath, is to be 
ſworn 620 T. "TE 


an, Thain gr f nature, | : Is 5 —— 8 
committed either with man 0 or deaſt⸗ ZKi * | 
declared by 25 H. VIII re,: and Bc! 
to be felony without Benefit. 0 * a 
and if both Are arfived, at years of — Ox _ = 


cretion, the rule is“ -agentes er ea. 


entes park. poenee plelantur (i 39 — 2 2 


— 
ot — * 


»% < , # 
XA ew © i Ares, owe 


5th, bt. ih, Aﬀautts, batteries, 3 —.— 
Theſe, as civil i injuriggy have been obſerved © - 

5 ecency hath-withheld the pe ang fie William „ 
ſtone from recounting thoſe bad thts are requiſite —_ 
given in evidence upon an indictment for a rape; and. be 
has referred the. ſtogent' to fir Matthew Hale and ſerjeant 3 
Hawkinsg ho have treated this matter in detail, content=. - . 
ing himſelf with ſome general remarks with regard to the 3 
competency and credibility, of witneſſes< And here We 
cannot too much admit che purity which he hath} A 2 == ow 
which every: anf rwe aal Garner. endeavour to - I . 
preſerve in all pubtications'- where "th; nerethty {Ihe - = OE 
caſe will permit it, and: no better opportunity. Nas bf _ 25 
for this purpoſe. The malignity of- the crime 1s e 
univerſally known, aud moſt juſtly abhotred; therefore, 
the neceſſity for promulgmg theſe facts, cala * ſine ID 
elementary writings it is only requiſite to impreſs. the” — 2 "= IN 


reader with a' general idea of the ſubjeQ. - The ſtudent SE | — 
muſt unavoidably have recourſe to theſe volyminous 3 — bs T 
authors where ſuch arcana are moſt properly repoſed. = N 
10 C. II. ſeſſ. 2. c. 20. 3 


(12) 1 Hal. p. c. 634. (13) 3 loſt. 8 “0h. 
Vor. II. B b "out K 
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in chap. viii. book iii. They are taken in 
a public light as breaches of the 
indictable and puniſhable with fine and 
imprifonment, or with other corporal pe- 
nalties, when committed with an atrocious 
defign (14); as with an attempt to com- 
mit either- of the two laſt abominable 
crimes, in which caſe it is uſual to annex 
judgment of the pillory. By 9 E. II. c. 
3. called articuli cleri if any perſon lay 
violent hands on a clerk, the aſſailant ſhall 
not only be indicted in the king's courts, 
but' may be ſued before the bithop, and 
excommunication or bodily penance impoſed, 
which, if the offender wilt redeem, by mo- 
ney to be given to the biſhop or party, it 
may be ſued for in the ſpiritual court, againſt 
the general rule, that to ſue in ſuch court 
for civil damages for battery incurs pre- 
munire (15). A clerk thus aſſaulted may 
have three remedies for the ſame offence :— 
indictment, action in the king's courts, and 
a ſuit 1 in the ecclefiaſtical court. 


$th, Falſe impriſonment, which 3 is, as the 
former crimes, a civil injury and a public of- 
fence; in the former view it has been conſi- 


(19) Sinh ce. bs. | (x5) 2 lk 492. 620. 
dee 
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dered in chap. viii. book iii. and in chap. viii. 
book iv. it has been ſhewed that the moſt 
atrocious degree of this offence is puniſhed 
with the pains of premunire, and incapaci- 
ty to hold any office, or to receive pardon . 
Inferior degrees are puniſhed by indictment, 
and the delinquent may be fined and impri- 
ſoned (16). All crimes of a public nature, 
and of a notorious evil tendeney, may be in- 


ed (ry). 


oth, ee, which is the forcible 
2 of dart W or ild, 70m 


4 


11 and 12 W. III. c. 7. if any captoin 5 a 
merchant veſſel ſhall (whilſt abroad) force 
any perſon, on ſhore, or wilfully Jeave him 
behind, or refuſe to bring home all be carri- 
ed out, if able, and defirous to return, he thal 
ſuffer three months impriſonment. 


> This puniſhment is for an infringement of the habeas 
corpus act, 31 C. II. c. 2, to which ineſtimable bleſſing 
the ſubjects of this country are ſtrangers. 

(16) Weſt. ſymbol. part 2. page 92. (17) 1 Hawk. 
p. c. 210. (18) Raym. 474. 2 Show. 221. Skinn. 
47. Comb. 10. | 
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of Offencer 0 again * 10 babita tions o 
Individuals. | 


Tas ESE are arſon and ane 


Aso is the malicious and wilful burn- 
ing the houſe, or out-houſes of another man, 
—Barns, ſtables, and every building that is 
parcel of the dwelling houſe, tho' not un- 
der the ſame ropf, may be the ſubject of ar- 
ſon (1). By 43 E. c. 13. to burn any barn, 
or ſtack of corn, or grain, in the counties of 
Northumberland, Cumberland; Weſtmor- 
land, or Dutham, is felony without bene- 
fit of clergy. By 22 and 23 C. II. c. 7. 
to burn any ricks, or ſtacks of corn, hay, or 


grain, barns, houſes, buildings, or kilns, is 


felony; but the offender may make his 
election to be tranſported for ſeven years. 


(1) 1 Hal. r. c. 567. 


* 13 H. VIII. c 1. burning corn in firlds and towns, 
and burning houſes, is high treaſon. 29 G. II. c. 12. ſect. 3 
made perpetual by 1 G. III. c. 17. ſect. 18. ſetting fire to 
corn, houſes, &c. tho? they are not burned, is felony 
without benefit of clergy. 

By 
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By 9 G. I. c. 22. to unlawfully and malici- 
quſly ſet fire to any houſe, barn, or out- 
houſe (which by g G. III. c. 29. is extend- 
ed to all kinds of mills) or to any hovel, 
cock, mow, or ſtack of corn, ſtraw, hay, or 
wood, is felony without benefit of clergy, 
and the hundred ſhall be chargeable for the 
damage, unleſs the offender be convicted. 
This offence may be committed by ſetting 
fire to one's own houſe, provided one's 
neighbour's houſe is thereby burnt; but if 
no miſchief is done but to one's own, it 
does not amount to felony, tho' the fire 
was kindled with intent to burn another's 
(2). Yet the wilfulfiring one's own houſe ina 
town, is a high miſdemeanor, and puniſhed 
with fine, impriſonment, pillory, and per- 
petual ſureties for good behaviour (3). And 
if a landlordor reverſioner ſets fire to hisown 
houſe, of which another is in poſſeſſion un- 
der a leaſe from himſelf, or from thoſe 
whoſe eſtate he hath, it is arſon (4). A 
bare intent or attempt to burn, by actually 
ſetting fire to an houſe, is not ſufficient, 
unleſs it abſolutely burns; but the burn- 
ing and conſuming any part, tho' the fire 


(2) Cro. Car. 377. (3) 1 Hal. p. c. 568. 1 Hawk, 
p. c. 106. (4) Foſt. 115. | 


be 
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be afterwards extinguiſhed, will ' amount 
to this offence (5), It muſt be malicious, 


otherwiſe it is but a treſpaſs. Theretore, 


Sir Matthew Hale, (contrary to former opi- 
mons) holds it not felony, where an un- 
qualified perſon, by ſhooting with a gun, 
happens to ſet fire to the thatch of a houſe 
(6). By 6 An. c. 31. any ſervant negli- 


genily ſetting fire to a houſe, or out- houſes, 
ſhall forfeit 1001. or be ſent to the houſe of 


correction for eighteen months. 


2d, Burglary, or nocturnal houſe break- 
ing.—_A burglar is one that, by - night, 
breaketh and entereth into a manfron-houſe 
with intent to commit a felony (7). On 
this it hath been determined, that if there 
be day light enough began or left, to diſ- 
cern a man's face withal, it is no bur- 
glary (8). The breaking open a church (9), 
or the gates or walls of a town (10),—or a 
dwelling-houſe, where the owner ſome- 
times reſides (11); (but not ſo if it remains 


2 G. I. c. 5. ſect. 4. ſhall forfeit gol. or be impriſoned 
for eighteen months. 


(5) 1 Hawk. p. c. 106. (6) 1 Hal. p. c. 569. (7) 3 
Inſt. 63. (8) 3 Inſt. 63.—1 Hal. p. c. 550.—1 Hawk. 
p-. c. 101. (9) 3 Inſt. 4. (10) 1 Hawk. p. c. 103. 
Spelm. Gloſſary tit. burglary. (11) 1 Hal. p. c. 566. 
Foſt. 77. 


an) 
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any time waſte) or a barn, &c. if it be par- 
cel of the manſion-houſe (12) ; as a chamber 
in a college, &c. (13); ora lodging in a 
private houſe, or the houſe of a corporation, 
each of thoſe are burglary :—But if I hire 
a ſhop part of a houſe, and never lie there, 
it is not ſo (14); nor can burglary be com- 
mitted in a tent or booth, tho' the owner 
lies in it (15). There muſt be a breaking 
and entry, tho' they need not be done at 
once, but by the ſame perſon (16)—break- 
ing a pain of glaſs is ſufficient, or lifting a 
latch ; but if the window or door be open, 
it is otherwiſe, yet to come down a chim- 
ney (17), or open an inner door, having 
got in, the window or outer door be- 
ing open, is burglary (18). So to knock 
at a door, and on opening, to ruſh in with a 
felonious intent; or under pretence of ta- 
king lodgings, to fall on the landlord and 
rob him ; or to procure a conſtable to gain 
admittance to ſearch for traitors, and then 
to rob the houſe (19); or ifa ſervant opens 
his maſter's chamber door; or if any per- 
ſon lodging in the ſame houſe, or in an inn, 
opens and enters another's door with a fe- 
lonious intent, it is burglary; and ſo if a 


(12) 1 Hal. p. c. 558. (15) 1 Hawk. p. c. 104. 
(16) 1 Hal. p. c. 55t (17) Ibid. 552. 1 Hawk. p. c. 102. 
ſervant 


- — - 
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ſervant- conſpires with a robber, and lets 
him into the houſe by night, it is burglary 

in both (20). The leaſt degree of entry 

-- .with any part of the body, or with an in- 
ſtrument held in xbe hand 3 as to ſtep over 
the threſhold, or put in-_a piſtol, is ſuffi- 
cient (21). By is AG 7 : if one en- 
ters, or is: in: the awellingchouſe of another, 
with _a-felonious; intent, and {hall in the 

* might break out, it is burglary. An intent 


— 25 > eto ccotpmit felony makes. burglary, tho” the 


Ack is not done At common law, it is fe- 
en within clergy, which is taken from 
the principal by 18 E. c. 7. And from ac- 


ceſſory — fac, by. 3 and. 4 190 and 
Mer o. 1 


vitara U. cl e 


(60) 1 Hawk. p. c. 103. 1 Hal. p. c: bs (21) 1 Hawk 
pr e. 103. 1 Hal. p. c. 555. Foſt. 108. 


*4 


E 
+28. 


4 


C H A P. XVII. 
Of Offences againſt private Property. 


Tu E S E are reducible to three kinds. 
Larciny; Malicious miſchief; and, For- 
gery. 162-2 


Larciny or theft, —latrocinium, is diſ- 
tinguiſhed by law into two ſorts: ſingle 
larceny, unaccompanied. with any other 
atrocious circumſtance; and mixt or com- 
pound larciny, which. includes the aggrava- 
tion of kg one's. _ or perſon. 


S when. it is the ſtealing of 
goods Above the value of twelye-pence, is 
grand larciny ; when of goods to that value 
or under, is petit larciny. Sim ple larciny, 
is the felonious taking and carrying away 
of the perſonal goods of another. It muſt 
be a taking, therefore, no delivery of goods 
from the owner, to the offender can ground 
a larciny, But if a carrier opens a bale of 
goods, and takes away part thereof, it is 
larciny (1),>—yet bare non-delivery ſhall 


(1) 3 Inſt, 107. 
not 
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not amount thereto. By 33 H. VI. c. I. 


the ſervants of perſons deceaſed, accuſed 


of embezzling their maſter's goods, may, by 
writ out of chancery (iſſued by advice of 
the chief juſtices and chief barons, or any 
two of them) and proclamation made there- 


on, be ſummoned to appear perſonally in 


the king's bench, to anſwer their maſter's 
executors for ſuch goods, in a civil ſuit, 


and ſhall, on default of appearance, be at- 


tainted of felony. By 21 H. VIII. c. 5. 
if any ſervant embes ales his maſter's goods 
to the value of 4os. it is felony, except in 
apprentices and ſervants under eighteen 
years.—If he had not the poſſeſſion, but 
only the care and overfight of ſuch goods, 
as a butler of plate, and the like, the em- 
bezzlement is felony at common law (2). 
So if a gueſt robs his inn, &c. of the plate, 


_ it is larciny (43);—and ſo it is by 3 and 4 


W. & M. c. 9. if a lodger runs away with 
the goods from his lodgings.—A man may 
be guilty of felony in taking his own goods, 
Vas if he ſteals them from a pawn-broker, 
or one with whom he intruſted them :—or 
if he robs his meſſenger on the road (4). 


233 H. VIII. ſeſſ. I.E. 5. ſect. 1,2. and by 2 G. Le. 
17. ſect. 23. the benefit of clergy is taken away. 


(2) 1 Hal. p. c. 506. (3) 1 Hawk. p. c. go. (4) Foſt. 


123, 123. 


'THERE 


FSS 8 
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TERRE muſt be alſo a carrying away 
any removal, altho the thief does not quite 
make off with the goods, amounts to it ;— 
as if a gueſt ſtealing goods from an inn, 
hath removed them from his chamber (5): 
The taking and carrying away muſt be fe- 
lonious ;—that is, done animo furandi, and 


muſ? be of the perſonal goods of 1 by 
46. II. c. 322. 
To ſteal, or ſever with intent to Heal 
any lead or iron, fixed to a houſe, or in any 
court or garden thereunto belonging, is fe- 
lony, liable to tranſportation for ſeven 
years ©; and to fteal, or damage under- 
woods or hedges, and the like; to rob or- 
chards or gardens of fruit growing therein; 
to ſteal or deſtroy any turnips or roots of 
madder when growing, are puniſhable by 
whipping, ſmall fines, impriſonment, and 
ſatisfaction to the party wronged, accord- 
ing to the nature of the offence. By 6 G. 
III. c. 36%. to feal by night, any trees, 


or 
(5) 3 Inſt. 108, 109. 


ds G. II. c. 10. ſect. 1. 10 C. I. feff, a. c. 23. 
left. 1. and by 17 and 18 G. III. c. 19. ſect. 12. and 
c. 35. ſect. 2. the barking of trees is puniſhed as therein 
:3 directed. 7G. III. c. 23. ſect. 1, 2. to cut, &c. 


any 


or any roots, /brubs, or plants, to the value 
of 55s. is made felony in the principals, 
aiders, and abettors, and in the purchaſers, 
they knowing them to be ſtolen. To ſteal 
any trees of oak, beech, cheſnut, walnut, 
aſh, elm, cedar, fir, aſp, lime, ſycamore, or 
birch, or any root, ſhrub or plant, by day 
or night, is liable to pecuniary penalties for 
the two firſt offences, and for the third, to 
felony, puniſhable by tranſportation for 
ſeven years. By 25 G. II, c. 10. to ſteal 
the ore of black-lead out of a mine, is 
made felony without benefit of clergy. 
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THEsE recited ſtatutes are exceptions to 
the general rule of common law, that no 
larciny can be committed of things that are 
real, or ſavor of the realty, 


Br 2 G. II. c. 2 55 bonds, bills, and notes, 
are on the ſame footing with reſpeQ to 
larcinies, as the money they were meant to 


any trees, &c. is liable to a penalty of treble their va- 
lue, according to the valuation therein mentioned; and to 
ſtrip the bark, renders the offender liable to a penalty of 
treble the value of the tree ſo ſtripped. By G. III. c. 

 . fe. a mode of ſummary proſecution is directed. 
e 3G, II. c. 4. ſed. 3. made perpetual by 17 and 18 G. 
III. c. 36. ſect. 2. 


ſecure. 
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ſecure. By 7 G. III. c. 50*. if any officer 
or ſervant of the poſt-office, ſhall ſecrete; 
embezzle, or deſtroy any letter or pacquet, 
containing any bank, note, or other particu- 
lar paper ſpecified in the act, he ſhall be 
guilty of felony without benefit of clergy. 
Or if he: ſhall deſtroy any letter or pacquet, 
with which he has received money for the 
poſtage, or ſhall advance the rate of poſt- 


age of any ſuch ſent by poſt, and ſhall ſe- 


crete the money recei ed by ſuch advance- 
ment, he ſhall be guilty of ſingle, felony. 
By 26 G. II. e. :19*. plundering or ſtealing 
from any ſhip in diſtreſs (wreck or no 
wreck) i Is felon y without benefit of Clergy. 


Brasrs fere nature, if reclaimed or con- 
fined, and may ſerve for food, may, at 
common law, have larciny committed of 


f Brit. ſtat. 5 G. HI. c. 25. fea. 25. 34 G. I. c. 4. 
ſe&. 3. 5. to board any ſhip in diſtreſs without the leave of 
the captain, or to prevent the ſaving of her, is puniſhed 
by double the value of the damage done; to be paid 
by the aggreſlor, on pain of twelve months impriſonment, 
If any perſon is found with goods ſtolen from ſuch ſhip, 
he ſhall pay treble the value thereof; and by 15 and 16 
G. III. c. 33. ſect. 1, 2. if he refuſes giving them up in 
— eight hours after demanded, he ſhall be guilty of 
elony. 


PIES 4 
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them (6); and alſo by g G. I. c. 22", to 
kill or | ſteal any deer in a foreſt, or othe: 
place incloſed; to rob a warren,—to ſteal 
F:/þ from a river or pond, (being in this laſt 
caſe, armed and diſguiſed) arefelonies with- 
out benefit of wires By 13 C. II. c. 10. 
to fleal deer in a foreſt, tho unincloſed, is 
a forfeiture of 200. for the firſt offenee; 
and by 10 G. II. C. 32. ſeven years tranl. 
portation for the ſecond: which laſt pu- 
niſhment is inflicted for the firſt” offence, 
upon ſuch as hunt there, armed with' of: 
fenfive weapons. "By 5 G. III. c. 14 tranf- 


(6). 1 Haak. . 6. 94, 1, Hal; p. c. 371. 55 

hd» G. II. c. 8. ſect. 2. to ſteal or kill red or fallow beer, 
is puniſhed by a fine of zol. and in caſe of diſability, with 
.trafſportation for 7 years. '12 G. I. c. . ſect. 1. to fiſtiwith 
blackened faces, is puniſhed by a fine of 40s. or ĩmpriſonment, 
not exceeding 31 days. Br and 18 G. III. c. 19. ſeſt. 1. 
no unqualified perſon ſhall keep or uſe any net, ſpear, 
engine, or boat, but they may be ſerzed and deſtroyed.— 
Sect. 2, 3. if any perſon ſhall take any carp, tench, bream, 
roach, perch, ecl, pike, trout, or any other fiſh from any 
pond, without conſent ; or ſhall fiſh by night with lights: 
ſect. 4. or ſhall throw any noxious ſubſtance into any 
river: ſect. 5. or kill any trout by dams, from firſt of 
OQober to farſt of January: ſect 10. or ſhall cure any 
nets for taking ſea-fiſh, except with tar or oil: ſeA. 12. 
or ſhall bark any tree to tar nets, or for any other pur- 
poſe :—ſuch offenders ſhall be ſubje& to the fines annexed 
by ſaid act to the reſpective offences. L ro W. III. c. 
8. ſect. 5. 11 A. c. 7. ſect. 4. 5. 7 G. II. c. 8. ſedl. 


2, 3» 4+ 


portation 


2 2828 42 
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portation for ſeven years is iaflicted on 
perſons ſtealing or zaking ſiſb, in any water 
within a park, paddock, garden, orchard, 
or yard, and on the receivers, aiders, and 
abettors.— And the like puniſhment, or 
whipping, fine, or impriſonment, 1s pro- 
vided for the taking or killing of conies in 
open warrens, A forfeiture of 5/. to the 
owner of the fiſhery is made payable by 
perſons taking or deſtroying, or attempting 
ſo to do, any #/þ in any river, or other wa- 
ter within any incloſed ground, being pri- 
vate property. Stealing hawks in diſobedi- 
ence to the rules preſcribed by the ſtatute 
of 37 E. III. c. 19. is felony (7). It is alſo 
felony to fea] ſwans, tho on a public river, 
if lawfully marked (8); or tho' unmarked, 
if in any private river or pond, —otherwiſe 
it is but a treſpaſs, Of all valuable domeſ- 
tic animals, and of all animals domitæ na- 
turæ, which ſerve for food, —and of the 
fleſh of ſuch animals feræ nature when 
killed, larciny may be committed (9). 


Larciny may be committed of things of 
property, altho the owner is unknown,—as 
in the caſe of ſtealing a ſbroud out of a 


' (1) 3 Inſt. 98. (8) Dalt. juſtice, c. 156. (g) 1 
Hal. p. c. 511. 


grave, 
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grave, which is the property of thoſe who 
buried the body: but Healing the corps is 
no felony, unleſs ſome. of the grave cloaths 
are taken ; and an, indictment will lie for 
the goods of a eren unknown (10). 


Lakcine , is puniſhed capitally by the 
| abroga tion of a power of redemption in the 
| 22 15 r of H. I. which bad formerly been 
a criminals i in ſuch caſes, to re- 
deem their life by a pecuniary ranſom (11), 
By..4 G. I. c. 11. petit larciny is puniſhed 
by tranſportation for ſeven years; or by 
Gm, law, with whipping (12). 


By the extbnfon of the benefit of ti, 
by the ſtatute law, a perſon who ' commits 


a e 755 to any amount, ſhall be ex- 
0 E: pains of death for the firſt of- 


- _ * 
19 55 '} 1E I 26 } 
* ” 


| In many caſes tlie bebeft of clergy is 
taken away ” Hom ſimple larciny. By 1E. 
VI. c. 12. 2 and 3 E. VI. c. 33. and 1 E. 
c. 12". from horſe ſtealing. By 22 C. Il 


(10) 1 Hal. p. c. 512. (11) Ibid. 12. 3 Inſt. 55 
(:2) 3 Inſt. 218. Lo 5 | 
* 6 G. I. c. 12. ſeQ.3.' 4 H. VII. c. 13. 91. 


c. 6. ſect. 6. ® 11, 12 and 13 J. I. c. 3. ſect. 1. 
c. 5 
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c. 5. from him who takes woollen cloth 
from off the tenters; or by 18 G II. c. 279. 
linen from the place of manufacture. By 14 
G. II. c. 6. 15 G. II c. 34. from thoſe 


who ſteal ſheep or other cattle ſpecified in 


the acts. By 24 G. II. c. 45. from thoſe 
who commit thefts on navigable rivers 
above the value of 40s. By 12 Ann. ſtat. 
2. c. 18. and 26 G. II. c. 19”. from thoſe 
who plunder veſſels in diſtreſs; or that 
ha ve ſuffered ſhip wreck. By 7 G. III. c. 
50 from thoſe who ſteal letters ſent by 
the poſt. By q G. I. c. 22. from thoſe who 
ſteal deer, hares, and conies, under the pe- 
culiar circumſtances mentioned in the Wal- 
tham black act. 


Mixed or compound larciny has all the 
properties of the former, accompanied with 
the aggravation of taking from one's houſe, 
or perſon. Larciny from the houſe is not diſ- 


3 G. III. c. 12. ſect. 117. if of above the value of 55. 
*g A. c. 6. fea. 4. if the taking does not exceed ten 
ſheep, &c. or two cows, &c. in caſe the grand jury ſhall 
preſent the offender as an object of mercy, the court ſhall 
order him to be burnt in the hind, and, at their diſcretion, 
to be detained twelve months, for the firſt offence. 
*,G.I c. 4. ſe g. 5, 6. and for putting out falſe lights. 
Brit. ſtat. 5 G. III. c. 25. ſect. 25, 26. 

Vor, II. Co tinguiſhed 
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tinguiſhed at common law (13) from ſim- 
ple larciny, unleſs attended with the cir- 
cumſtance of breaking the houſe by night, 
But by ſeveral acts of parliament, the bene- 
fit of clergy is taken from it in almoſt eve- 
ry inſtance, It is taken away in all lar- 
einies committed above the value of 12d. 
and by 26 H. VIII. c. 1. and 1 E. VI. c. 
12 . in a church or chapel, with, or with- 
out violence, or breaking the ſame : In a 
booth or tent, in a market or fair, in the 
day or night, by violence, or breaking the 
ſame, the owner, or ſome of his family, be- 
ing therein, by 5 and 6 E. VI. c. 9. Ina 
dwelling-houſe by day, by breaking the 
fame, any perſon being therein, by 3 and 4 
W. and M. c. g. In a dwelling-houſe by 
day without breaking it, any perſon being 
therein and put in fear, by the ſame ſta- 
tute . In a dwelling-houſe by night with- 
out breaking it, ſome perſon being therein, 
and put in fear, by 23 H. VIII. c. 1. Itis 
alſo taken away in all larcinies to the va- 
lue of 5s. committed by breaking any 
dwelling-houſe, or any out-houſe, ſhop, or 


(13) 1 Hawk. p. c. 98. 


"11, 12 and 13 Jac. I. c. 4. ſect. 1. 9 A. c. 6. 


fet. 3. 9 W. III. c 32. ſect. 1. 
8 ware- 


— 
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ware-houſez; thereunto belonging in the 
day time, tho' no perſon be therein, by 39 
E. c. 155. By privately ſtealing in any 
ſhop, ware-houſe, coach-houſe (14), or 
ſtable, by day or night, tho' the ſame be 
not broken open, and tho' no perſon be 
therein, by 10 and 11 W. III. c. 23”, It 
is alſo taken away in all larcinies to the 
value of 40s. from a dwelling-houie or its 
out-houſes, without breaking in, and whe- 
ther any perſon be therein or no, by 22 
An. c. 7. 


Larciny from the perſon, is either by 
privately ſtealing, or by open and violent 
aſſault, called robbery.—Private ſtealing 
from a man's perſon, as by picking his 
pocket, or the like, is debarred the benefit 


u g W. III. c. 32. ſect. 1. vg A. c. 6. ſect 3. 17 
G. II. c. 6. ſet. 1. If the taking ataounts to 5s. And 
by 15 and 16 G. III. c. 21. ſect. 4, 5. To maliciouſly 
injure the habitation, &c. or forcibly to break into the 
houſe, or out-houſe ; or maliciouſly to cauſe the door of 
any perſon to be opened, by threats, between ſun ſet and 
ſun riſe; or before ſix o'clock in the morning; altho' the 
ſun ſhould be riſen, is made felony without benefit of 
clergy; and if between ſun riſe and ſun ſet, then by fine 
aud corporal puniſhment. 


(14) See Foſt. 78. Barr. 379. 
C 2 of 
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of clergy, by 8 El. c. 14*. if the taking be 
above 12d. but not otherwiſe (15). 


Oyex and violent larciny or robbery, is 
the felonious and forcible taking of goods or 
money to any value from the perſon, by 
putting him in fear (16),—There muſt be a 
taking: but an attempt to rob is made felony 
of tranſportation for ſeven years, by 7 G. 
II. c. 217. So, tho a thief immediately re- 
turns a purſe that he has taken, ſtill it is 
robbery. It need not be ſtrictly from the 
perſon; for if a man, by menaces and vio- 
lence, puts another in fear, and drives away 
his ſheep, or the like, it is robbery (17); 
a penny forcibly extorted, makes this of- 
fence (18). Any force or threatening word 
or geſture, that may create a danger (if an- 
tecedent to the taking) or oblige a man to 
part with his property, without, or againſt 
his conſent, is ſufficient (19). Yet it is 
doubted whether the forcing a chapman to 
ſell his wares, and giving him the full va- 
lue of them, amounts to robbery (20). 


* 9 A. c. 6. ſet. 3. 21 G. II. c. 12. ſect. r. 


(15) 1 Hawk. p. c. 98. (16) Ibid. 95. (17) 1 
Hal. p. c. 96. (18) 1 Hawk, p. c. g7. (19) Foſt. 
128. (20) 1 Hawk. p. c. 96. ä 
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Tae benefit of clergy, is taken wy 
from this offence by 4 W. and M. e. 9 
whereſoever committed. 


Tu ſecond ſpecies of injury to private 
property, is malicious-miſchief or damage. 
This is ſuch as is done not animo furandi, 
but either out of a ſpirit of wanton cru- 
elty, or black and diabolical revenge.—Of- 
fences of this kind are puniſhed at com- 
mon law only as a treſpaſs; but by the 
following ſtatutes they are highly penal. 
By 22 H. VIII. c. 11. perverſely and mali- 
ciouſly to cut down and deſtroy the pow- 
dike in the fens of Norfolk and Ely, is fe- 
lony. By 43 E. c. 13. to prey or make 
ſpoil of the perſon or goods of the ſub- 
ject upon deadly feud in the northern coun- 
ties of Northumberland, Cumberland, Weſt- 
morland, and Durham; or to give or take 
any money or contribution, there called 
black mail, to ſecure ſuch goods from ra- 
pine, is felony without benefit of clergy. 
By 22 and 23 C. II. c. 7 *. to maliciouſly, un- 


* 11, 12 and 13 Jac. I. c. g. ſect. 1. If on, or near a 


highway, path, or paſſage, —or in a dwelling-houſe or 
booth; the owner, &c. being therein. Ke. 1 
ſect. 2. at any time; and by 2 G. I. c. 2a. ſect. 1. the 
benefit of clergy is taken away. 


lawfully 
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lawfully, and willingly, to kill any horſes, 
ſheep, or other cattle in the night time, is 
felony ; but the offender may make his elec- 
tion to be. tranſported for ſeven years,— 
and to maim or hurt ſuch cattle, is treſpaſs, 
for which treble damage ſhall be recovered, 
By 1 Ann. ſtat. 2. c. g'. captains and mari- 
ners belonging to ſhips, who ſhall deſtroy 
the ſame, to the prejudice of the owners, 
(and by 4 G. I. c. 12. to the prejudice of 
inſurers) are guilty of felony without bene- 
fit of clergy. By 12 Ann. c. 18.* making 
any hole in a ſhip in diſtreſs, or ſtealing her 
pumps; or wilfully doing any thing tend- 
ing to the immediate loſs of ſuch ſhip, is 
felony without benefit of clergy. By 1 G. 
I. c. 48. maliciouſly to ſet on fire any wood, 
underwood, or coppice, is made ſingle felony, 
By 6 G. I. c. 23. the wilful and malicious 
tearing, cutting, ſpoiling, burning, or defacing 
the cloaths of any perſon in paſſing the 
ſtreets or highway, is felony. By q G. I. c. 
22. (Waltham black act) to unlawfully, 
riotouſly, tumultuouſly, and forcibly, pull 
down any church, chapel, or meeting-houſe ; 
or any dwelling-houſe, barn, ſtable, or out- 
houſe ; or to break down the head of any 
#/b-pond, whereby the #/þ ſhall be loſt; 


ir © co d. 2. 46. L. e. akdt6 
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C oo a6 <a. 


—_—— 


hind + 


4 


Fe By „ 2H £3 


Laws of EncLanD and IRtELanD. 391 


or to kill, maim, or wound any cattle; or 
to cut down or deſtroy any trees planted for 
ornament, ſhelter, or profit, are felonies 
without benefit of clergy ; and the hundred 
ſhall be chargeable for the damages, if the 
offenders are not convicted. By 6 G. IL 
c. 37. and 10 G II. c. 32. to cut down any 
river or ſea bank, whereby any lands may 
be overflowed; or to cut any hop-binds, 
growing 1n a plantation of hops ; or will- 
fully and maliciouſly, to ſet fire to any 
mine or delph of coal, is felony without 
benefit of clergy. By 28 G. II. c. 19. to 
ſet fire to any goſs, furze, or fern, growing 
in any foreſt or chaſe, is ſubje to a fine of 
5/7. By 6G. III. c. 36. and 48*, wilfully to 
ſpoil or deſtroy any timber, or other trees, 
roots, ſhrubs, or plants, is for the two firſt 
offences liable to pecuniary penalties, and 
for the third, if done in the day-time, or 
the firſt, if done by night, felony, and pu- 
niſhed by tranſportation for ſeven years. 
By 9 G. III. c. 29*. wilfully and maliciouſſy 


© 10 C. I. fefl. a. e. 23. ſect. 1. 7 G. HI. c. a3. ſect. 1 
15 and 16 G. III. c. 26. inflicts pecuniary and corporal 
penalties on ſuch offenders. 1 G. II. c. 24. ſect. 3. 
deſtroying engines, &c. is made felony without benefit of 
clergy: and by 10 C. I. ſeſſ. 2. c. 23. ſect. 1. deſtroying 
fences, &c. is puniſhed by fine, at the diſcretion of the 


Juſtices 3 or by whipping. 


to 
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to burn or deſtroy any engine, or other ma- 
chine therein ſpecified, belonging 20 any 
mine or any fences for inclaſures, purſuant 
to any act of parliament, is made ſingle 
felony, puniſhable by tranſportation for 
ſeven years in the offender, his adviſers, 
and procurers;—hither may alſo be refer- 
ed the crime of arſon, in chap. xvi. of this 


book, 


Forgery is the third ſpecies of injury 
mentioned at the beginning of this chapter, 
to be committed againſt private property. 
It is defined to be © the fraudulent making 
Hor alteration of a writing, to the - preju- 
dice of another man's right, —for which 
the offender may ſuffer fine, impriſonment, 
and pillory, at common law.—And by a 
variety of ſtatutes, a more ſevere puniſh- 
ment is inflited. By 5 E. c. 14. to forge 
or make, or knowingly to give in evidence 
any forged deed, court roli, or will, with 
intent to affect the right of real property, 
either freehold or — is puniſhed by 
a forfeiture to the party grieved, of double 
coſts and damages,—by ſtanding in the pil- 
lory, and having both the ears cut off, and 


. 28 E. c. 3. ſed. 1, 2, 6. for the forgery relating to 
terms of years, &c. the impriſonment is for one year. 


the 
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the no/trils ſlit and ſeared ; by forfeiture 
to the crown of the value of his lands, and 
by perpetual impriſonment — For any for- 
gety relating to a term of years, or annui- 
ty, bonds, obligation or acquittance, releaſe 
or diſcharge, of any debt or demand of any 
perſonal chattels, the ſame forfeiture is 
given to the party grieved; and on the of- 
fender is inflicted the pillory, loſs of one 
ear, and half a year's impriſonment. —The 
ſecond offence in both caſes, is felony with- 
out benefit of clergy. By / and 8 W. III. c. 
31. 8 and 9 W. III. c. 20. 11 G. I. 
c. 9. 12 G. I. c. 32. and 15 G. II. c. 135. 
the forging or altering any bank-bills or 
notes, or other ſecurities. —By the ſeveral 
acts for iſſuing the bills of credit from the 


exchequer, the forging or altering of them, 


3G. II. c. 4. ſea. 1. made perpetual by 17 and 18 
G. III. c. 36. ſea. 2. 17 G. II. c. 11. ſect. 1. continued 
by ſaid ſtat. ſect. 3. And by 13 and 14 G. III. c. 14. ſect. 
1. to forge bills, &c. to the value of 5/. or any deed, will, 
bond, or writing obligatory, is felony without benefit of 
clergy: Brit. Stat. 22 G. II. c. 25. ſect. 13. to forge any 
iranks ſent by poſt, is felony, and the offender ſhall be 
tranſported for ſeven years. Note: A man was indicted 
on this ſtature, and the grand jury ignored the bill, on the 
principle of this indictment being founded on a Britiſh 
ſtatute. If a ſimilar ſpirit inſpired the breaſts of every 
grand jury, the Engliſh would have but few I: to 
eſtabliſh their ſuperiority. 


or 
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or by g An. c. 21. 6 G. I. c. 4. & 11. and 
12 G. I. c. 32. Of ſouth ſea bonds.— By the 
ſeveral acts for the lotteries, the forging or al- 
tering them.— Or by 5 G. I c. 14. 9 G. l. 
c. 5. of any army or navy debentures.— 
Or by 12 G. I. c. 32. of any Eaſt India 
bonds.—0Or by 6 G. I. c. 18. of writings 
under ſeal of the London or Royal Ex- 
change aſſurance.— Or by 8 G. I. c. 22. 
9 G. I. c. 12. of letters of attorney, or 
other power to receive or transfer ſtock 
or annuities; and on the perſonating a pro- 
Prietor thereof, to receive or transfer ſuch 
annuities, ſtock, or dividends.—Or by 9 G. 
III. c. 30. to utter and publiſh as true any 
counterfeit ſeaman's will or powers. Or 
by 4 G. II. c. 18. the counterfeiting of 
Mediterranean paſſes, under the hands of the 
lords of the admiralty, to protect one from 
the pyratical ſtates of Barbary :—Or by the 
ſeveral ſtamp acts, the forging or imitating 
any ſtamps: Or by 26 G. II. c. 33. to forge 
any marriage regiſter or licence. Theſe 
are all made felonies by the ſeveral ſtatutes, 
without benefit of clergy. 


By 31 G. II. c. 32. to forge or counter- 
feit any ſtamp or mark, to denote the ſtan- 
dard of gold or ſilver plate; and certain 

other 
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other offences of the like tendency, are made 
felony without the benefit of clergy. By 
2 G. II. c. 35. to forge or publiſh any forged 
deed, will, writ obligatory, bill of exchange, 
promiſſory note, or receipt for money or 
goods, with intent to defraud, is made fe- 
lony, without benefit of clergy. By / G. 
II. c. 22. it is equally penal, to forge or utter 
a counterfeit acceptance of a bill of ex- 
change; or the number of any acceptable 
receipt for any note, bill, or any other ſe- 
curity for money; or any warrant or or- 


der, for the payment of money or delivery 
of goods, 


CHAP, 


( 396 ) 


C HA P. XVII 
Of the means of preventing Offences. 


PxevenTive juſtice (which is al- 
lowed to be preferable to punithing juſtice) 
conſiſts in obliging thoſe perſons, whom 
there 1s probable ground to ſuſpe of mi. 
behaviour, to give ſureties of the peace oc 
good behaviour. 


Tuls ſecurity muſt be taken in ſome 
court; or by ſome judicial officer, whereby 
the offending (or at leaſt imprudent party) 
with one or more ſureties, acknowledge 
themſelves indehted to the king in the ſum 

uired, with condition to be void, if the 
party ſhall appear in court on ſuch a day, 
and in the mean time ſhall keep the peace 
either generally, or particularly to the per- 
fon who craves the ſecurity ;—or, if it be 
for the good behaviour, then on conſidera- 
tion that he ſhall demean and behave him- 
{elf well, either generally or ſpecially, for 

the time therein limited. 
Tuis 
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Tris recognizance, if taken by a juſtice 
of the peace, muſt, by 3 H. VII. c. 1. 
be certified to the next ſeſſions; and if the 
recognizance be broken, by any breach of 
the peace. in one caſe, or any miſbehaviour 
in the other, it becomes forfeited ; and be- 
ing eftreated (taken out from among the 
other records) and ſent up to the exchequer, 
the parties and their ſureties, are ſued as the 
king's debtors, | 


Any juſtice of the peace, or thoſe who 
are, ex officio, conſervators of the peace, may 
demand ſuch ſecurity at their diſcretion :— 
Or it may be granted at the requeſt of any 
ſubject, on reaſonable cauſe fhewn, if ſuch 
demandant be under the king's protection( 1). 
Or if the juſtice be averſe to act, it may be 
granted by a mandatory writ, called a ſup- 
plicavit, iſſuing from the king's bench, or 
chancery, which will compel him to act; and 
he muſt return ſuch writ, ſpecifying his 
compliance under his hand and ſeal (2), — 
But the uſual way on ſuch applications, is 
tor the ſuperior court to take the recog- 
nizances, under the direction of 21 J. I. 
c. 8. 


10 and 11 C. I. c. 10. ſeR. t. 


(1) 1 Hawk, p. c. 126. (2) F. N. B. 80. 2 P. Wms. 
202, 


A Peer 


398 A Comrararive View of the 


A peer or peereſs, cannot be bound over, 
but in the king's bench or chancery ;—tho 
a juſtice has a power in all other caſe, 
where the perſon is compos mentis (3). A 
wife may demand ſecurity againſt her huſ. 
band, and vice verſa (4).—But a feme co. 
vert, and an infant, are not to be bound 
themſelves, only by their friends. 


A recognizance may be diſcharged by the 
death of the king to whom it is made,—or 
by the death of the principal party bound 
thereby, if not before forfeited ;—or by or- 
der of the court to which ſuch recognizance 
is certified; —or if he, at whoſe requeſt it 
was granted (if granted on a private ac- 
count) will releaſe it; or does not make 
his appearance to pray it may be conti- 
nued (5). 


Any juſtice of the peace, may ex officio, 
bind all thoſe to keep the peace, who do, 
in his preſence, make any affray, or threaten 
to kill or beat each other; or contend with 
hot and angry words; or go with unuſual 
weapons or attendants, to the terror of the 


> 4 Bur. 635. 


(3) 1 Hawk. p. c. 127. (4) 2 Stra. 1207. 6 
1 Hawk, p. c. 129. 


people, 
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zcople,—or whom he knows to be com- 
mon barretors,—or fuch as are brought be- 
fore him by a conſtable for a breach of the 
peace in his preſence, —and all ſuch perſons 
as having been before bound to the peace, 
have broken it and forfeited their recogni- 
zance (6). Alſo, when any private man 
hath juſt cauſe to fear that another will 
burn his houſe ; or do him corporal injury ; 
or that he will procure others ſo to do; he 
may demand ſurety of the peace againſt 
ſuch perſon ;—and every juſtice is bound to 
grant it, if he who demands it will make 
oath that he is in fear of ſuch bodily harm, 
and will ſhew that he has juſt cauſe ſo to 
be, by reaſon of the other's menaces, at- 
tempts, or having lain in wait for him, and 
will farther ſwear, that he does not require 
it out of malice, or for mere vexation (7) ; 
and if the party does not find ſuch ſureties 
as the juſtice ſhall require, he may imme- 
diately be committed until he does (8). 
If it be a ſpecial recognizance, it may be for- 
feited by any act of violence or aſſault, or 
menace, to the perſon of him who demand- 
ed it. If it be penal, by any unlawful ac- 
tion whatſoever, that either is, or tends to 


60 1 Hawk. p. c. 126. (7) Ibid. 127. (8) Ibid. 128. 


a breach 
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a breach of the peace,—or by any one of 
the many ſpecies of offences mentioned ay 
crimes apainſt the public peace, in chap. xi, 
of this book.—or by any private violence 
committed againſt any of his majeſty's ſub. 
jets. But a bare treſpaſs on another's lands 
unleſs accompanied with a wilful breach of 
the peace, is no forfeiture (g). Nor is any 
provoking words, unleſs they amount to a 
challenge to fight (10.) 


JosTIcEs are impowered by the ſtatute 
34 E. III. c. 1. to bind to their good behavi- 
our 'all them that be not of good fame, 
wherever they may be found ; and on theſe 
words it is holden that a man may be bound 
for cauſes of ſcandal, as for haunting bawdy 
houſes with women of ill fame,—keeping 
ſuch women in his own houſe,—for words 
tending to ſcandalize the government,—or 
in abuſe of the officers of juſtice, efpecially 
in the execution of juſtice. A juſtice may 
bind over all night- walkers, —eaves · drop- 
pers, —ſuch as keep ſuſpicious company,— 
or are reported to be pilferers or robbers, 
ſuch as ſleep in the day, and wake on the 
night, - common drunkards,—whore-mal- 
ters, —the putative father of baſtards— 


(9) 1 Hawk. p. c. 131. (10) Ibid. 130. 
cheats, 
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cheats, idle vagabonds, and other perſons, 
whoſe miſbehaviour may reaſonably bring 
them within the meaning of the above 
words of the ſtatutes. 


Is a man be committed for want of ſure- 
ties, the juſtice muſt expreſs the cauſe 
thereof with convenient certainty, and care 
muſt be taken that fuch cauſe be a good 
one (11). This fort of recognizance may be 
forfeited by the ſame means that one for 
the ſecurity of the peace may be; and by 
ſome others; as by going armed with un- 
vfual attendance to the terror of the peo- 
ple :—By fpeaking words tending to fedi- 
tion, or by committing any of thoſe acts of 
miſbehaviour, which the recognizance was 
intended to prevent, but not for giving 
freſh cauſe of ſuſpicion of that which per- 
haps may never actually happen (12). 


(11) Hawk. p. c. 132. (12) Ibid. 133. 
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Of Courts of a criminal Juriſdiction. 


A S no man can be tried a ſecond time 
for the ſame offence which he may have 
committed, if acquitted on his firſt trial, 
it thence follows that all courts of cri- 
minal juriſdiction are independent -of each 
other, ſo far, at leaſt, as that the ſen- 
tence of the loweſt of them can never 
be controuled or reverſed by the higheſt 
Juriſdiction in the kingdom, unleſs for 
error in matter of law, apparent on - the 
face of the record; tho' cauſes may be 
removed before trial. | 


Tux firſt of a criminal juriſdiction, is 
the high court of parliament, which is the 
ſupreme court in the kingdom for the 
making, and alſo the execution, of the 
laws ; by the trial of great and enormous 
offenders, whether lords or commoners, in 
the method of parliamentary impeachment. 
In this court a commoner cannot be im- 
peached, except for high miſdemean- 

| ors; 
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ors (1) but a peer may be impeached 
for any crime. The lords uſually (in caſe 
of an impeachment of a peer for tteaſon) 
addreſs the crown to appoint @ lord high 
ſteward,” tho of late it has beeti aſſerted 
that ſuch an officer is not indiſpenſably 
neceſſary (2). The articles of impeach- 
ment are A kind of bills of indictment 
found | by the houſe of commons, and 
tried by the lords; and it is enacted by 
12 and 13 W. III. c. 2.“ that no pardon 
under the great ſeal ſhall be pleadable to 
ſuch impeachment. ty 


' 2d, Tar court of the ur- 14 big Petar? 
of Great Britain (3), is inſtituted for the 
trial of peers indicted for treaſon, felony, 
or for miſpriſion of either (4. This of- 
fice is uſually granted pro bac vice only, 
and to a lord of parliament, 'elſe he is 
incapable to try the delinquent peer (5) 


* Brit. ſtat. 

(i) Rat. parl, 4 E. III. n. 2. and 6. 2 Brad. hiſt. 
190. Selden judic. in parl. c. 1. (2) Lord's jour. 
42. May, 1679. Com. jour. 15 May, 167g. Foſt. 
142. (3) 4 Inſt. 58. 2 Hawk. p. c. 5. 421. 
(4) 1 Bulſtr. 198. (5) Year book, 13 H. VIII. rr. 
dee Staundf, p. c. 152. 3 Inſt. 28. Tow 59. 2 Hawk. 
p. c. 5, Barr. 2 234 
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When, ſuch an indictment is found by a 
| grand jury, it is removed by certiorari I fon 
| into this court, where, or in the laſt- MW for 
mentioned court alone, it can be tried. offe 
A peer may plead a pardon in the kings tut. 
bench, and the judges have power to al- 


| low it, to prevent the trquble of appoint- 1 
| ing an high ſteward to reverſe ſuch plea MW tia 
| but he cannot there plead ny other plea. lord 

our 


Wurx 6 nden © is removed, the a lo 
lord high ſteward directs a precept to the caſe 
ſerjeant at arms to ſummon the lords WI fro 
to attend; and by 7 W. III. c. 3. * all the MI fort 
peers who have a right to fit and vote in WM are 
parliament, ſhall: be ſummoned at _ leaſt WW vote 
twenty days before ſuch, trial of peers, in tt 
for treaſon or miſpriſion ;, and every lord Ml ceſs 
appearing. ſhall vote in the trial, firſt ta MW of n 
king the oaths of allegiance and ſuprema- W matt 
cy, and ſubſcribing the declaration againſt Wi terfe; 


popery. the 


Bzrors this ſtatute the lord high ſtew- 
ard might ſummon any number not leſs Us 
| than twenty-three (6) peers on this occaſion, WM parlia 
| which ſeems to be the number that muſt be I altho 


| (6) Kelynge, 56. 
| * 15 and 16 G. III. c. 29. ſeck. 1. (7) 
| ſummoned IM 233 


%. 
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ſummoned at this day in the trial of a peer 
for felony or miſpriſton thereof, ſince theſe 
offences are not contained in the ſaid ſta- 


tute, ; 7 . : 


Done the ſeffion of parliament," the 
trial af an indicted peer is not before the 
lord. high ſteward, but before the court of 
our; lord the Hing in parliament (9).- - Yet 
a lord high ſteward is appointed in that 
caſe, rather in the nature of à ſpeaker 
pro tempore, or chairman, than as a judge; 
for therein the collective body of the peers 
are the judges, and the ſteward has a 
vote in right of his peerage; whereas, 
in this court, which is held in the ro- 
ceſs of parliament, he is the ſole judge 
of matters of law, and the /ords triors in 
matters of fact; and as they may not in- 
terfete in his regulating the proceedings of 
the court, ſo he cannot give any vote on the 
S e e pid 
Urox the conviction of a peer in full 

parliament, it hath been holden (9), that 

altho* the day appointed for his execution 

ſhall elapſe, a new time may be appoint- 


(7) Foſt. 141. (8) State trials, v. 4. 214. 232. 
233. (9) Foſt. 139. 
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ed, either by the high court of parliament, 

during its ſi itting, altho! not hig feward be 
exiſting, or, in the receſs of * by 
the king's bench, 


":Biſbops ate totally excluded from a right 
0 ſit or vote in this latter court, to try 
indictments of treaſon! or miſpfiſion” ; and 
it is altnoſt univerſally allowed that they are 
alſo excluded from:ſitting-on trials in the 
high court: of parliament 1 yet. they ſo far 
contend for this right, that, altho they 
generally withdraw on ſuch occaſions, they 
enter à proteſt, declaring their right to 
ſtay; neither have they the ptivilege ta be 
tried in the court "_ od ford: "gh flew: 
_—_ & } tg 14 
34. \Tas court t of king's 8 1), con- 
gerniag which we have partly enquired is 
chap. iv. book iii. On the crown fide of 
this court, it takes cognizance of every 
poſſible criminal cauſe: Here indictments 
n nn courts may be orimoved by 
8 PEO * ii. . it is determined ann biſhop 
have a right to vote an the preliminaries af trials of 
treaſon. 


(10), Bro. abri. tit. Trial, 142. 


(41) 4 loſt. 70. 
2 Hal. p. e. a. 2 Hauk. p. c. 6. | 


certiorari, 
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certiorari, and tried either at bar, or at 
ni prius, by a jury of the county out 
of which the indictment is brought. The 
judges of this court are the ſupreme co- 
roners of the kingdom. If it ſhould 
happen to be removed into any county, 
all former commiſſions of Oyer and Termi- 
ner, and general goal delivery, are deter- 
mined ipſo facto. All the ſalutary ef- 
feats which might ariſe from the juriſ- 
diction of the court of ſtar chamber, which 
was happily aboliſhed by 16 C. I. c. 10. 
are here adminiſtered. 


4th, Tar court of chivalry (12), which, 
as was before obſerved in chap. v. book 111. 
when held before the earl marſhal only, 
is a court of honor; is alſo, when held 
before the earl marſhal, and the lord 
high ſteward of England jointly, a criminal 
court, and has. juriſdiction over pleas of 
life and member, ariſing in matters of 
arms and deeds of war, as well out of 
the realm as within it ; but as well its cri- 
minal as its civil authority has fallen into 
diſuſe. 


4 Inſt. 73. Vaugh. 157. 2 Hawk. c. 3. ſeQ. 1 1. 
(12) AInſt. 123. 2 Hawk. p. e. 9. 
sth, Tae 
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sth, Taz court of admiralty, former. 
iy (13) held before the lord high admiral 
of England, or his deputy ; This caurt 
hath cognizance of all crimes and offen- 
ces, committed on the ſea, or on the 
coaſt out of the body of any Engliſh 
county; and alſo, by 15 R. II. c. 3. of 
death and may hem happening in great 
ſhips hovering in the main ſtream of great 
rivers, below the bridges of the ſaid ri. 
vers. The manner of trial for theſe of- 
fences, is more methodized to the law of 
the land, by the 28 H. VIII. c. 15. by 
which it is enacted, that the admiral or 
his deputy, and three or four more (among 
whom are conſtantly two common law 
judges) ſhall be appointed by the lord 
chancellor for that purpoſe, the indictment 
being firſt found by a grand jury of twelve 
men, and afterwards tried by another 
jury, as at common law, 


Tursx five oourts may be held, (and their 
juriſdiction extends over crimes that ariſe) in 
any part of the kingdom. Such as remain to 
be mentioned, are but of a local juriſdiction, 
tho' they are of a general nature, and uni- 
verſally diffuſed over the nation. 


13) 4 ll. 134 147. 


(th, Tur 
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th, Tux court of oyer and termiger and 
general goal delivery (14): This is held be- 
fore the king's commiſſioners, who come 
twice in each year into every county of 
the kingdom *, (except the four north- 
ern Ones, where it is held only once; and 
London and Middleſex, where it is held 
eight times.) Theſe commiſſioners, at what 
is uſually called the aflizes, fit by virtue of 
five ſeveral authorities, two of which, the 
commiſſion of affze, and its attendant Ju- 
riſdiction of niſi prius, were treated of in 
chap. jv. book iii. ſo far as related to civil 
affairs, under thoſe two authorities; they 
have alſo a criminal juriſdiction, in ſpe- 
cial caſes, by virtue of ſeveral ſtatutes (15). 
The third, which is the commiſſion of 1 
peace, has been alſo treated of in chap. 
ix. book i. All juſtices of the peace are 
bound to attend the affizes in their re- 
ſpective counties, or elſe are liable to 
fine. The fourth, is by the commiſſion 
of oyer and rerminer, to hear and de- 
termine all- treafons, felonies, and miſde- 


They come twice in each year into "P county of 
the kingdom, except Dublin, 

(14) 4 Inft. 162. 168. 2 Hal. p. c. 22. 23. 2 Hawk. 
p. c. 14. 23. (15) 2 Hal. p. c. 39. 2 Hawk. p. c. 28. 


meanors; 
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meanors; and it requires that they ſhall 
alſo inquire; therefore, under this com- 
miſfion, they can only proceed on an in- 
dictment found at the ſame aſſizes. But, 
by their fifth authority, under the com- 
"miſſion of general goal delivery, they are 
empowered: to try and deliver every pri- 
ſoner, who ſhall be in the goal when 
the * Judges arrive, By 12 G. II. c. 27. 
any man may be (unleſs otherwiſe legally 
incapacitated) a juſtice of goal delivery 
and oyer and ferminer, in any county in 
England ; but no man can be a judge of 
aſſize, and determine civil cauſes within 
the county wherein he was born, or inha- 


bits . 


THERE are alſo, on extraordinary ca- 
ſes, ſpecial commiſſions of oyer and ter- 
miner and goal delivery, iſſued at; other 
periods, confined to thoſe offences which 
ſtand in need of immediate enquiry and 
puniſhment, and the proceedings thereon 
are the ſame as upon the general commiſ- 
ſions. 

7th, Tas court of general quarter ſeſſi- 
ons of the peace(16), which muſt be held 


Eng. ſtat. 8 R. II. c. 2, they ſhall not be juſtices of 
aſſize, or of goal delivery, in their own county. 


(16): 2 Hal. p. c 42. 2 Hauk. p. c. 32. 4 Inſt. 170. 
5 in 
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in every county, once in every quarter of 
a year ; and by ſtat. 2 H. V. c. 4. appoint- 
ed to be in the firſt week after Michael- 
mas day,—the firſt week after the Epipha- 
ny. the firſt week after the cloſe of Eaſ- 
ter. — and in the week after the tranſlation 
of St. Thomas the martyr, —or the 7th of 
July. It is held before two or more juſtices 
of the peace, of which one muſt be of 
the quorum.. By 34 E. III. c. 1. all felo- 

nies and treſpaſſes whatſoever may be tried 
and determined befote this court, but they 
cannot try any new created offence, unleſs 
expreſs power be given by the ſtatute that 
creates it (19). There are- many offences 
which belong properly to this juriſdiction, 
as, the ſmaller miſdemeanors againſt the 
public, not amounting to felony; as of- 
fences relating to ' ſervants, apprenti- 
ces, &c. (18). Some of theſe are proceeded 
upon by indictment, —others in a ſum- 
mary way by motion and order thereupon, 
which order may generally be removed in- 
to the king's bench by certiorari factas, 
unleſs guarded againſt by particular ſta- 
tutes, and there quaſhed or confirmed. The 
records of this court are depoſited with the 


(17) Lord. Raym. 1144. Salk. 406. 4 Mod. 379. 
18) See Lambard's Eir. and Burn's juſtice. 


cuſtos 
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cuſtas rotulorum of the county, who, is no- 
minated by the ſign manual, and to him 
belongs the appointment of the office of 
clerk of the peace“, which by 37 H. VIII. 
c. f. and I W. & M. e 14g. BH bei 
forbidden to ſell for Ones. - 


Mos v corporation towns have ſoecial 
effions kept before juſtices of their on, 

which have the ſame authority, except in a 
few inſtances. Sometimes in both corpo- 
rations and counties at large, there aye ſpe- 
cial ſeſſions kept by a few juſtices, between 
the times of the general . far licen- 
ing ale-houſcs, and the like. | 


th, Tur Heriſf 5 rourn{19). is . court 
of record, held twice every year, within, a 
month after Eaſter and Michaelmas, before 
the ſheriff in different parts of the county. 
It is the grand court leet, as the count) 
court is a court baron. 


gth, TR court leet, or view of frank- 
pledge (20,) is a court of record, held once 
in the year'only, before the een of the 


a Sce 2 Salk. 46). 
(19) 4 Inſt 259. 2 Hal. p. c. 69, 2 Hawk, p. c. 55. 
(20) 4 Inft. 261. 2 Hawk. p. c. 72. 


leet. 
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leet (21.). As well this court as the ſheriff's 
tourn have cognizance of breach of the 
peace, and the chaſtiſement of divers minute 
offences; each have the ſame juriſdiction, 
one being only a larger ſpecies of the other. 
All freeholders within the precinct are obli- 
ged to attend them; and all perſons commo- 
rant therein, except perſons under twelve, 
and above ſixty years old *,—peers,—clergy- 
men,—women,—and the king's tenants ia 
ancient demeſne. The buſineſs of theſe 
courts hath, for the moſt part, devolved up- 
on the quarter- ſeſſions, partly by the * 
direction of 1 E. IV. c. 2. 


roth, Tux court of the coroner (2a) is a 
court of record, to enquire when any one 
dies in priſon, or comes to a violent or 
ſudden; death, by what manner he came to 
his end; and this muſt be done ſuper viſum 
corporis. This officer has been before 
treated of in chap. ix. book i. 


Iith, Tux court of the clerk of the mar- 
ket (23) is incident to every fair and market, 
to puniſh miſdemeanors therein, and partly 


h 2 Hawk. p. c. c. 10. ſect. 10. and c. f i. 
(21) Mirror, c. 1. ſect. 10. (22) 4 Inſt. 271. 
2 Hal. p. c. 53. 2 Hawk. p. c. 42. (23) 4 loſt. 273. 


by 
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by 17 C. II. c. 19. to inſpect weights ant 
meaſures, If they are not according to the 
ſtandard, then beſides fining the party, they 
ſhould be burnt. | 


Turk are other courts which proceed 
according to the courſe of common lay, 
but are of a more particular - juriſdiction, 
confined to one ſpot, and to a determined 
fpecies of cauſes. E 


iſt, Taz court of the lord 3 trea- 
ſurer, or comptroller of the king's bouſ- 
bold (24), inſtituted by 3 H. VII. c. 14. to 
enquire of felony by any of the king's ſworn 
fervants in the cheque roll, under the degree 
of a lord, in confederating, compaſling, con- 
ſpiring, and imagining tlie death or deſtroying 
of the king, or any lord or other of the pri- 
vy council, or of the lord ſteward, treaſu- 
rer, or comptroller. The enquiry muſt be 
by a jury of twelve men of the houſhold. 


2d, Tur court of the lord reward of the 
houſhold, or (in his abſence) of the treaſu- 
rer, comptroller, and ſteward of the marſbal- 
fea (25), erected by 22 H. VIII. c. 12. to 


4 A. c. 14. ſed. 3. 3 
(24) 4 Inſt. 133. (25) Ibid. 2 Hal. p. c. 7. 


enquire 
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enquire and determine all treaſons, miſ- 
priſions of treaſon, murders, manſlaughters, 
bloodſhed, and other malicious Arikings, 
whereby blood ſhall be ſpilt in any of the 
palaces or houſes of the king, or in any other 
houſe where he ſhall abide. The proceed - 
ings are by a grand and petit jury, taken 
from the houſhold. The form of the pro- 
ceſs and ſentence is ſettled by 33 H. . 


3d, Tur court of the two univerſities, or 
their chancellors courts, hath (as was ob- 
ſerved in chap. vi. book. iii.) an authority to 
determine all cauſes of property, wherein a 
privileged perſon is one of the parties, ex- 
cept in caſes of freehold ; and alſo all crimi- 
nal offences or miſdemeanors under the de- 


gree of treaſon, felony, or mayhem. The 


former prohibition ſtill continues; but by a 
charter of 7 Jun. 2 H. IV. confirmed by 
ſtatute 13 E. c. 29. the latter is taken away 
from Oxford, and the trial of ſuch offences 
are committed to another court, - the court 
of the lord high ſteward of the univerſity. 
This officer when called fort]: for this pur- 
poſe, muſt be approved by the lord chancel- 
lor, and a ſpecial commiſſion is given to him 
and others, to try the indictment according 


to the law of the land, and the privilege of 
the 
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the univerſity. The indictment muſt be 
found in the uſual manner at the affizes, 
and the vice-chancellor may then claim cog- 
nigance thereof from the judge of aſſre, who 
thereon grants it, and then it comes to be 
tried in this court ; when the offence is inter 
minora crimina, it is tried in the chancel. 
lor's court; when the cognizance is allow- 
ed, the high fteward iſſues a precept to the 
ſheriff of the county, to return eighteen 
freeholders; and to the beadtes of the uni- 
verſity to return eighteen matriculated lay- 
men, and by a jury formed de. medietate, the 
indictment is to be tried, and the fheriff of 
the county is bound to execute the univerſity 


proceſs, if the party be found guilty. 


CHAP. 


( 417 )) 
RS; 
Of Summary Convictions. 


Tn E proceedings in the courts of law 


for the puniſhment of offences, are divided 


into two kinds,— enn and r : 


Tae former are principally directed by 
particular acts of parliament, with intent to 
do more ſpeedy juſtice, and not to harraſs 
the freeholders with too frequent attendan- 
ces for every minute offence *, 


iſt, Or this ſummary nature are all trials 
for offences and frauds againſt the exciſe, 
and other branches of the revenue, which are 


to be enquired of by the commiſſioners of 


the reſpective departments, or by the juſti- 
ces of the peace. 


This method ſupplants the trial by jury; as every 
infringement of that palladium of our liberty gives a 
wound to the conſtitution in its moſt vital part, it may 
be matter of ſerious attention how far any conſideration 
can be equivalent to ſo dangerous an attempt; at leaſt how 
far it is juſtifiable to extend it to its preſent 3 
and univerſality. 
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2d, Are the proceedings before juſtices of 
the peace, to inflict fines and corporal puniſh- 
ments, directed by acts of parliament againſt 
ſuch as are common drunkards, vagabonds, 
and many others. The proceedings are by 
ſummons to the party complained againſt, and 
then the examination of one or more wit- 
neſſes, as the ſeveral ſtatutes may require. 
The conviction 1s then reduced to writing, 
and thereon uſually iſſues a warrant to ap- 
prehend the offenders, or to levy the penalty 
incurred * (1). | 


zd, Mar be referred the method uſed 
by the ſuperior courts to puniſh contempt: 


o From the neceſlity there is for the watchful and care- 
ful execution of theſe laws, ſprings an aggravation of the 
violence which they ſeem to threaten : Gentlemen who 
from their integrity, conſequence and principles, are beſt 
fitted for ſo extenſive a power, become unwilling to accept 
an office, whereby ſo large a proportion of their time muſt 
be alienated from their neceſſary concerns ; and thence 
ariſes even a greater miſchief, by the neceſſity of com- 
miſſioning men, who by their baſeneſs, inſolence, and 
ignorance, are equally upfit for every confidential em- 
ployment. It is true that the ſuperior courts have a cen- 
ſorial power over theſe magiſtrates, but they, like the 
power of gravity, are not repelled without a direQly 
equal oppoſition, which, by ſo much as the luſt of power 
is greater than the fear of pain, proves inſufficient to the 
end it is meant to effect. 


(1) Salk. 181. 2 Lord Raym. 1405. % 
J 
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by attachment, and their ſubſequent pro- 
ceedings. Theſe. contempts are direct or 
conſequential. The principal inſtances of 
either fort, which have been puniſhed (2) 
in this manner, are, 1ſt, Thoſe committed 
by inferior judges or magiſtrates, by acting 
unjuſtly, oppreſſively, or irregularly, in ad- 
miniſtering thoſe portions of juſtice with 
which they are intruſted. By proceeding in 
4 cauſe after it is put a ſtop to, or removed 
by writ of prohibition, certiorari, error, ſu- 
perſedeas, and the like. 2d, Thoſt commit- 
ted by ſheriff's bailiffs, goalers, and other 
officers of the court; by abuſing the proceſs 
of law, decciving the parties, or any act of 
oppreſſion, or the like. 43d, Thoſe commit- 
ted by attornies and ſolicitors, by groſs in- 
ſtances of fraud, injuſtice to their client, or 
other diſhoneſt practices. 4th, Thoſe com- 
mitted by jurymen in collateral matters, as 
making default when ſummoned, refuſing to 
be ſworn or give any verdict, eating and 
drinking without leave of the court, but not 
in the exerciſe of their judicial capacities. 
5th, Thoſe committed by witneſſes, by ma- 
king default when ſummoned, refuſing to be 
ſworn, or prevaricating in their evidence. 
bth, Thoſe committed by parties to a ſuit, 


2) 2 Hawk. p. c. 142, &c. 
E e 2 28 
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as by his diſobedience to any orders: by non- 
payment of coſts awarded by the court upon 
a motion: — by non- perſormance of awards 
made by arbitrators or umpires, having 
entered into a rule to ſubmit thereto. th, 
Thoſe committed by any perſon, under the 
degree of a peer, and by peers, when enor- 
mous and accompanied by violence, as forci- 
ble reſcues (3), or when they import a diſo- 
bedience to the king's great prerogative 
writs (4). 


SoME may ariſe in the face of the court, 
as by rude behaviour, obſtinacy, perverſe- 
neſs, or prevarication ; by breach of the 
peace, or any wilful diſturbance; others, in 
the abſence of the party, as by diſobeying or 
treating with diſreſpeQ the king's writ, or 
the rules or proceſs of the o by pervert- 
ing ſuch writ or proceſs to purpoſes of pri- 
vate malice, extortion or injuſtice ; by ſpeak- 
ing or writing contemptuouſly of the court, 
or judges, in their judicial capacity ; by 
printing falſe accounts, (or true ones with- 
out permiſſion) of cauſes depending in judg- 
ment ; or by doing any thing which demon- 
ſtrates a want of regard or reſpec. 


(3) Styl. 277. 2 Hawk. p. c. 152. (4) 4 Bur. 
632. Lord's journals, 7 Feb. 8 June, 1757. 
| E 
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Ir the contempt is committedin the face of 
the court, the offender may be immediately 
impriſoned at the diſcretion of the judges ; 
if it ariſes at a diſtance, and the judges, 
on affidavit, ſee ſufficient reaſon to ſuſpeR a 
contempt, they either make a rule on the 


ſuſpected party to ſhew cauſe (5), or in 


flagrant inſtances, iſſue an attachment at 


once (6), as they do if no ſufficient cauſe be 


ſhewn. This is intended to bring the party 
into court, who muſt then put in bail to an- 
ſwer on oath ſuch interrogatories as ſhall be 
put to him, to inform the court in reſpect to 
the circumſtances of the contempt; or he 
muſt ſtand committed. Theſe interrogato- 
ries are in the nature of a charge, and muſt 
be exhibited within the four firſt days (7). 
If any of them is improper, the defendant 
may refuſe to anſwer it, and move the 
court to have it ſtruck out (8). If the party 
clears himſelf on oath, he is diſcharged ; but 
if perjured, he may be proſecuted for the per- 
jury (9). If he confeſſes the contempt, the 
court will puniſh him by fine, or impriſon- 
ment, or both ; and ſometimes by a corpo- 
ral or infamous puniſhment (10), If the 


(5) Styl. 279. (6) Salk. 84. Stra. 185. 564. 
(7) 6 Mod. 73. (8) Stra. 444 (9) 6 Med. 53. 
(10) Cro. Car. 146. 


caſe 


— — 
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caſe is ſuch,” as that after the confeſſion of 
the party, the court can receive no farther 
information by interrogatories ; as in caſe of 
a reſcous (11), the defendant may be ad- 
mitted to make his acknowledgment, and 
receive his judgment without anſwering. 
If he wilfully and obſtinately refuſes to an- 
ſwer, or anſwers evaſively, he is then guilty 
of a high and repeated contempt, to be pu- 
niſhed at the diſcretion of the court. 


Taxis antient method of proceeding, has 
been confirmed by 13 C. II. ſtat. 2. c. 2. and 
is of high antiquity. 


(11) The king againſt Elkins, M. 8 G. III. B. R. 


CHAP, 


( 423 ) 
G H-. A P. XXI. 
of Arreſts. | 5 WY 


AccoRDING to the diviſion of pro- 
ceedings in the courts of criminal juriſdic- 
tion, laid down in the laſt chapter, we are 
now to conſider the regular method, which, 
in progreſſive order, are, 1ſt, Arreſts, which 
is the apprehending or reſtraining of one's 
perſon to be forthcoming to anſwer a ſuſ- 
pected crime. To this all perſons whatever 
are liable, but no one is. to be arreſted, 
unleſs charged for ſuch a crime as will at 


leaſt juſtify n him to bail when ta- 
ken. Fn 

Ax arreſt. may be made, iſt, By war- 
rant. ad, By an officer without warrant.* 


3d, By a private perſon without warrant. 
4th, By hue-and-cry. | 


iſt, By warrant, which is granted in 
extraordinary caſes by the privy counall, 


2 No ardſt can be made without warrant, but for 


— felony, or breach of the peace. Terms de la 
9, 54 


OT 
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or ſecretary of ſtate (1), but more uſually 
by a juſtice of the peace, wherever they 
have juriſdiction over the offence. It muſt 
be under hand and ſeal, ſetting forth the 
time and place of making, and the cauſe 


for which it is made. It ſhould be di- 


refed to the conſtable, or other peace 
officer, commanding him to bring the 
party either generally before any juſtice of 
the peace for the county; or ſpecially, 
before him who granted it (2). A gene. 
ral warrant to apprehend all perſons ſuſ- 
pected, is illegal and void (3); and a war- 
rant to apprehend all perſons guilty of 
ſuch crime is not legal, and will not jul 
tify the officer who acts under it (4); 

but a warrant properly penned, even tho' 
it exceeds the power repoſed in the ma- 
giſtrate, will, by 24 G. II. c. 44. indem- 

nify the officer who acts under it mini- 

ſterially. An officer, when he receives ſuch 
a warrant, is bound to execute it within 
the juriſdiction of the magiſtrate and him- 
ſelf. 


Tu chief or other juſtice of the king's 


bench, may iſſue a warrant to, extend 


(1) Lord Raym. 65. (2). 2 Hawk. p. c. 85. 
(3) Ibid. 82. 1 Hal. p. c. 585. (4) Money 
againſt Leach. Trin. 5 G. III. B. R. Com. journal, 
22 April, 1776. 


Over 
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over the kingdom ; but a warrant of a 
juſtice for one county, muſt be backed 
by a juſtice in another, to make it extend 
there, by 23 G. II. c. 26, and 24 G. II. c. 55. 


2d, Arreſts by officers without warrant, 
may be executed, 1ſt, By a zuftice of the 
peace, who may apprehend, or cauſe to 
be apprehended, by word only, any per- 
ſon committing a felony or breach of the 
peace in his preſence (5). 2d, The ſheriff, 
and, 3d, the coroner may apprehend any felon 
without warrant, within the county. 4th, 
The conſtable may arreſt without warrant 
any perſon for a breach of the peace, and car- 
ry him before a juſtice, and in caſe of felony, 
actually committed, or of a great wounding, 
whereby it may enſue, he may, on probable 
ſuſpicion, arreſt the felon ; and may for that 
purpoſe (as on a juſtice's warrant) break 
open doors, and may even kill him, if he can- 
not otherwiſe be taken; and if he, or his aſ- 
ſiſtants be killed in attempting ſuch ar- 
reſt, it is murder in all concerned (6). 5th, 
Watchmen may, by ſtat. Wincheſ. 13 E. I. 
c. 4. virtute Micii, arreſt all offenders, and 
particularly night-walkers, and commit them 
till morning? (7). 


»6G.1I. c. 10. ſeQ. 2. 
s) 1 Hal. p. c. $6. (6) 2 Hal. p. c. 88. 96. (7) Ibid. 98. 


3d, Any 
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3d, Ax v private perſon, (and a fortiori, 
a peace officer, ) that is preſent when a felo- 
ny is committed, is bound by the law to 
reſiſt a felon, on pain of forfeiture, if he 
eſcapes through the negligence of the ſtand- 
ers by (8), and they may juſtify breaking 
open doors for, and killing him, provided 
he cannot otherwiſe be taken; tho' if they 
are killed, it is murder (90. Upon proba- 
ble ſuſpicion alſo, a private perſon may 
arreſt the felon, or other perſon ſo ſuſ- 
peed, but cannot juſtify breaking open 
doors ; and if either party kill the other, 
it is only manſlaughter (10) 


' 4th, By Hue-and-cry, wherein both of- 
fenders and private perſons are. concerned, 
By 13 E. I. c. 1. and 4. it is directed, that, 
immediately on robberies and felonies com- 
mitted, freſh ſuit ſhall be made from town 
to town, and from county to county, and 
that hue-and cry ſhall be made by thoſe 
that keep the town and neighbouring 


e 10 and 11 C. I. c. f 3. ſect. 1. and 6 A.c 11. ſed. 
2. which laſt ſtatute directs the manner the money is ta 
be levied; and no perſon ſhall take advantage, unleſs he 
ſhall give notice with convenient ſpeed, | 


(8) 2 Hauk. p. c. 74. (9) 2 Had. p. e. 97: 
10) Ibid. 82. 83. 


ones, 
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ones, ſo that the felons be taken and 
delivered to the ſheriff, and the hundred 
is bound to anſwer for all robberies there- 
in committed, unleſs they take the felon. 
By 27 E. c. 13. no hue-and-cry is ſuffi - 
cient, unleſs made by horſemen and foot- 
men. By 8 G. II. c. 15. the conſtable, or 
like officer, refuſing or neglecting to make 
bue-and-cry, forfeits 5 J. and the whole 
vill or diſtri is liable to be amerced, if 
any felony be committed therein, and the 
felon eſcapes. It may be raiſed by precept 
of a juſtice of the peace (11), or by a peace 
officer, or by any private man who knows 
of a felony. The party raiſing it muſt make 
the conſtable acquainted with all he knows 
about it, and the perſon of the felon, and 
thereupon the conſtable is to ſearch his own 
town, and raiſe all the neighbouring vills, 
and make purſuit with horſe and foot, and 
in the proſecution, the conſtable and his 
attendants have the ſame protection as if 
acting under a juſtice's warrant ; but if any 
man wantonly or maliciouſly raiſes a hue- 
and- cry, he ſhall be ſeverely puniſhed as a 
diſturber of the public peace (12). 


(11) 2 Hal. p. c. 100. 104. (12) 1 Hawk. 
p. c. 75. | 
To 
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To encourage further the apprehending 
certain felons, the ſtatute 4 and 5, W, & 
M. c. 8.“ enacts, that ſuch as apprehend 
and proſecute to conviction a highwayman, 
ſhall receive 40/. to be paid to them (or if 
killed in endeavouring to take him, to their 
executors) by the ſheriff of the county; to 
which is ſuperadded by 8 G. II. c. 16. 107 
to be paid by the hundred indemnified by 
fuch taking. By 10 and 11 W. III. c. 23. 


any perſon apprehending and proſecuting to 


conviction any felon guilty of burglary, or 
private larceny, to the value of 5s. from any 
ſhop, ware-houſe, coach-houſe, or ſtable, 
ſhall be excuſed from all pariſh offices, By 
5 Ann. c. 31.* any perſon apprehending, 
and proſecuting a burglar,or felonious houſe- 
breaker (or if killed in the attempt, his ex- 
ecutors) ſhall receive 40ʃ. 


17 G. II. c. 6. ſeR. 2. gives 5. for apprehending, 
and proſecuting to conviction, perfons who ſteal to the va- 
lue of '5s. out of any dwelling houſe, &c. "3A 
c. 8. ſect. 1. a reward of 5o!, 


( 429 ) 


C Ar. 


Of Commitment and Bail. 


Wu EN a perſon is arreſted, he ſhould 
be carried before a juſtice of the peace, who 
is bound to examine the circumſtances of 
the crime alledged, and by 2 and 3 P. & M. 
c. 10, * he is to take the examinations 
of the priſoner, and the information of 
thoſe who bring him in writing. If it ma- 
nifeſtly appears either that no ſuch crime 
was committed, or that the ſuſpicion enter- 
tained of the priſoner was wholly ground- 
leſs, in ſuch caſes, only, it is lawful to diſ- 
charge him.— Elſe he muſt be committed to 
priſon, or give bail for his appearance to 
anſwer the charge againſt him,—wherever 
bail will anfwer that intention, it ſhould be 
taken; but in capital offences no bail can 
be equivalent to the cuſtody of the perſon *. 
—To refuſe bail to any perſon bailable, is 
an offence againſt the delivery of the ſub- 
jet in any magiſtrate as well by the com- 
mon law (1), as by ſtat. Weſt. 3 E. I. c. 15. 


(1) 2 Hawk. p. c. 90. 
10 C. I. el. 2. c. 18. ſeQ. 4. > It is held that 
any court having cognizance of an offence may take bail. 


and 


. * — — — 
— — — 2 — 
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and the habeas corpus act, 31 C. II. c. 2.— 
and by 1 W. and M. ſtat. 2. C. 1. exceſ- 
five bail ought not to be required, what 
that is, muſt be left to the courts to deter- 
mine. — On the other hand, a magiſtrate 
who takes inſufficient bail, is liable to be 
fined, if the criminal doth not appear * (2), 


Ball may be taken in court, or in parti- 
cular caſes by a ſheriff, coroner, or other 
magiſtrate, but uſually by a juſtice. 


Ix all offences below feloriy, the offen- 
ders ſhould be admitted to bail, unleſs it be 


prohibited by ſome ſpecial act of parlia- 


ment. (3) 


BaiL is ouſted, not only from perſons 
convicted of particular offences, wherein 
their impriſonment is part of their ſentence ; 
but alſo from perſons committed for ſafe 
cuſtody before conviction, when the offence 
is of an enormous nature ; as by ſtat. Weſt. 
1. 3E. I. c. 18. it is taken away in caſes 
of treaſon, and in divers inſtances of felony, 
and many further regulations are made, 


(2) 2 Hawk. p. c. 89. (3) 2 Hal. p. c. 127. 


c Eng. Stat. declaratory of common law. 2 Hauk. 
C. 15. ſect. 6. 
by 
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by 1 and 2 P. & M. c. 135. from all which 
may be collected, that no juſtice of the peace 
can bail upon an accuſation of treaſon, or 
murder, —or in caſe of man- ſlaughter, if the 
priſoner be the ſlayer, and not barely ſuf- 


pected to be ſo; or if an indictment be 


found againſt him,—nor ſuch as having been 
committed for felony, have broken priſon, — 
nor perſons out-lawed,—or, fuch as have 
abjured the realm—or approvers and per- 
ſons by them accuſed,—or perſons taken 
with the mainour, or in the fact of felony, 
—or charged with arſon, or excommuni- 
cated perſons taken by writ de excommuni- 
cato capiendo. Theſe following are of a 
dubious nature : Thieves openly defamed 
and known,—perſons charged with other 
felonies or manifeſt and enormous offences, 
not being of good fame, —acceſſories to fe- 
lony under the like diſadvantages. And 
theſe next muſt be bailed on offering ſuf- 
ficient ſurety: perſons of good fame, charg- 
ed with bare ſuſpicion of man- laughter, or 
other inferior homicide, - perſons charged 
with petit larceny, or any felony not be- 
fore ſpecified; or being an acceſſory to 
any felony. The court of king's bench, 
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or, in vacation, any of its judges, may bail 
for any crime whatſoever, except con- 
tempt by either houſe of parliament fo 
long as the ſeſſions laſt; or by any of 
the ſuperior courts for contempt. | 


Ir a perſon is not bailable, or can- 


not find bail, he muſt be committed 
by warrant under hand and ſeal of the 
Juſtice, containing the cauſe of his com- 
mitment (4); but he muſt not be fettered, 
unleſs he is unruly (5). 


W 2 Hal. ip. c. 122. (5) 2 Inſt. 381. 
3 Inſt. 2 ä 


CHAP. 


. 


nr mM 


of the ſeveral Modes of 3 


Tu E S E are either by a previous d- 
ing of the fact by a grand jury, or without 
fach finding. The former way is by pre- 
ſentment, or indictment. 


A preſentment, properly ſpeaking, is the 
notice taken by a grand jury of any offence 
from their own knowledge (1), without any 
bill of indictment before them; as of a nui- 
ſance, a libel, or the like; upon which 
the officer of the court muſt afterwards 
frame an indictment, before the author can 
be put to anſwer it, It may in a compre- 
henſive view include all inquifitions of office, 
and IndiQments by a grand jury. 


Ax Inquiſition of office, is the act of a 
jury ſummoned by the proper officer to 
enquire of matters relating to the crown, 
on evidence laid before them : Some are 
convictions, and cannot be traverſed or 


(1) Lamb. Eir. I. 4. c. 5. 
Vol. II. Ff denied, 
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denied, as inquiſitions of felo de ſe,—of 
flights of perſons accuſed of felony,—of 
deodands, and the like. Others may be 
traverſed, as the coroner's inquiſition of 
the death of a man, when he finds any 
one guilty of homicide ; for on this pre- 
ſentment the offender mc be arraigned, 
and may diſpute the truth of it. 


2d, AN indictment is a written accuſa- 
tion of one or more perſons of a crime 
or miſdemeanor, preferred to, and preſent- 
ed upon oath by a grand jury, which can- 
not conſiſt of leſs than twelve, nor more 
than twenty-three. They are returned by 
the ſheriff, and, when ſworn, are previouſly 
inſtrufted in the articles of their inquiry, 
by the judge who preſides, They then 
withdraw to receive indictments preferred 
in the name of the king, but at the ſuit 
of any private proſecutor, and they are 
only to hear evidence on behalf of the 
proſecution, but they ſhould be thorough- 
ly perſuaded of the truth of an indiQ- 
ment, ſo far as their evidence goes (2). 
A grand jury cannot inquire of a matter 
done qut of the county for which they 


(2) State trials, vol. iv. 183. 
are 
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ate ſwotn, unleſs enabled 17255 _ * _ 
ment. 


Br 2 and 3 E. VI. c. 24. if 4 man is 
wounded in one county, and dies in ano- 
ther, the offender is indictable in that 
county where the party died. So, when 
treaſon is committed out of the realm, 
it may be inquired of in any county, by 
26 H. VIII. c. 13. 35 H. VIII. c. , and 
5 and 6 E. VI. e. 11.“ 


Ir the grand jury think the accuſation 
groundleſs, they write on the hill, © not a true 
bill,” and the party is diſcharged without 
farther * anſwer; but a freſh bill may be 
afterward preferred to a ſubſequent grand 
jury. If they are ſatisfied with the truth 
of it, then they write a rrue bi 
For this there myſt at leaſt. twelve j jurors 
agtee (3); and then the indifment, being 
found, is delivered into court. 


By 1 H. V. c. 5. all indiments muſt 
ſet forth the chriſfian and fit-name,— —the 


"10 1 VHE'E. 9. ſed. 4. 11 Tac. I. c. 2. gcc. I. 
17 G. II. c. 4. ſect. 3. » By 3 G. II. c. 9. ſect. 2. he 
ſhall not be obliged to pay feos for ſuch indictment. 

3) 2 Hal. p. c. 161. 


Ff 2 addition 
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addition of the ſtate and degree, ' myſtery, 


town or place, and the county of the of- 
fender, —the time and place where the 
fact was committed, by naming the day 
and townſhip; yet theſe are not vety 
material, ſo the day is laid previous to 
the finding, and the place within the ju- 
riſdiction of the court; yet the time is 
material where any limitation is aſſigned 
for the proſecution of offenders, as by) 
W. III. c. 3. which enaQts, that no pro- 
ſecution ſhall be had for any of the 
treaſons or miſpriſions therein mention- 
ed, (except an aſſaſſination, deſigned, or 
attempted on the king) unleſs a bill of 
indictment be found withi three years 
after the offence committed (4); and in 
caſe of murder, the time of the death 
muſt be laid within a year and a day 
of the mortal ſtroke being given. The 
offence muſt be alſo ſet forth with clear- 
neſs and certainty ; and in ſome crimes 
particular words muſt be uſed. In trea- 
ſon, the fat muſt be laid to be done 
* treaſonably and againſt his allegiance,” 
elſe the indictment is void. In indict- 


«© 1 Hawk. c. 31. ſect. 9. 
(4) Foſt. 249. 
88 | ments 
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ments for murder, that the party“ mur- 
dered, -in felonies, the word © feloniouſ- 


ly, —in burglary, „ burglariouſly,”—in 
rapes, the word “ rape, — in larcenies, 


* teloniouſly took and carried away. 
In murder, the length and depth of the 
wound ſhould be expreſſed, unleſs it 


went thro' the body,—In indictments, 


the value of the: thing which is the 
ſubje or inſtrument of the offence, muſt 
ſometimes be expreſſed ; as in larcenies, 
to aſcertain if the offence be within the 


benefit of clergy; and in all forts of 


homicides, becauſe the weapon is forfeited 
as a deodand. 


2d, PRosEcuTIONs may be carried on 
at the ſuit of the king, without a pre- 
vious finding by a grand jury, by in- 
formations, which are of two ſorts. 1ſt, 
Thoſe that are partly at the ſuit of the 
king and of the ſubject; and ad, Thoſe 
that are only in the name of the king : 
The former are uſually brought upon pe- 
nal *ſtatutes, and are of the nature of a 
qui tam action, only carried on by a 
driminal inſtead of a civil proceſs. 4 
31 E. 


438 A CoaARATIVE View of the 


31 E. c. 5. no proſecution upon any 
penal ſtatute, the fuit and benefit where. 
of are limited to the king and the 
proſecutor, can be brought by any com- 
mon informer, after one year has expi- 
red from the commiſſion of the offence; 
nor on behalf of the crown, after the 
lapſe of two years longer ; nor where 
the forfeiture is given to the king alone, 
can ſuch proſecution be had after two 
years. 


Informations exhibited in the name of 
the king alone, are alſo of two kinds :— 
1ſt, Thoſe which are truly his own ſuits, 
and filed, ex officio, by the attorney ge- 
neral; 2d, Thoſe in which, tho' the 
king is the nominal profecutor, yet it 
is at the relation of ſome private perſon, 
and they are filed by the maſter of the 
crown-office, The objects of the king's 
own proſecutions, filed by the attorney 
general, are properly ſuch enormous miſ- 
demeanors, as peculiarly tend to diſturb 
or endanger his government, or to mo- 
leſt or affront him in the regular diſ- 
charge of his royal function. The ob: 


. 2 G. I. e. 20. ſedt. 4. 


youu 
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jects of the other ſpecies of informati- 
ons arc, any groſs and notorious miſde- 
meanors, riots, batteries, libels, and other 
immoralities of an atrocious kind (5), 
which, on account of their magnitude, or 
pernicious example, deſerve the moſt pub- 
lic animadverfion. When an information 
is filed in either manner, it muſt be tried 
by a petit jury of the county where the 
offence ariſes; and it can be filed in no 
caſe by the conſtitutional law, but for 
mere miſdemeanors. By 4 and 5 W. III. 
c. 18. the clerk of the crown is forbid 
to file any information without expreſs 
direction from the court of king's bench, 
before which the power of filing infor- 
mations without controul, reſided in the 
breaſt of- the maſter of the crown- 
office; and every profecutor permit- 
ted to promote ſuch information, ſhall 
give ſecurity, by a recognizance of 20/. 
to proſecute it with effect, and to pay 
the defendant the coſts in caſe he ſhall 
be acquitted thereon, unleſs the judge 
who tries it ſhall certify that there was 
reaſonable cauſe for filing it, and at 


(5) 2 Hawk. p. c. 260. 
all 
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all events to pay coſts, unleſs it ſhall 
be tried within a year after iſſue join- 
ed; but this reſtraint extends only to 
thoſe which are exhibited by the maſter 
of the crown office, 


Informations filed in the nature of a 
writ of quo warranto, are farther re- 
gulated by 9 An. c. 20. and are 
commenced in the ſame manner as other 
informations, by leave of the court, 
or at the will of the attorney general. 


THERE remains to be treated of, one 
method of proſecution, merely at the 
ſuit of the ſubject, by appeal, which, 
when ſpoken of as a criminal proſe- 
cution, denotes an accuſation by one pri- 
vate ſubject againſt another for ſome 
heinous crime, demanding puniſhment 
on account of the particular injury fuf- 
tered, rather than for the offence againſt 
the public.—It is now very little in 
uſe ; tho' for felonies and mayhem com- 
mitted within the realm, an appeal may 
be brought, either in the courts of com- 


* 19 G2. c.13 iſeQ. 4. 5. 6. 


mon 
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mon law (6), or in parliament; and in 
the court of the high conſtable and 
marſhal, appeals continue in force for 
treaſons committed beyond the ſeas. 


Ax appeal for felony may be brought 
for crimes committed either againſt the 
parties themſelves or their relations, The 
crimes againſt the parties are /arceny, rape, 
and arſon, and for theſe, as well as 
for mayhem, the perſons aggrieved may 
inſtitute this private proceſs. The only 
crime againſt one's relation is for that 
of killing him, by either murder or 
manſlaughter *; but it can only be brought 
by the wife for her huſband, or the 
heir male for his anceſtor ;—If the wife 
marries again, before or pending her 
,appeal, it is loſt and gone; or if the 
marries after judgment, ſhe ſhall not 
demand .execution. The heir male muſt 
be ſuch a one as was next heir, by the 
courſe of common law, at the death of 
the anceſtor ; but to this there are three 
cxceptions, iſt, If the perſon killed leaves 
an innocent wife, ſhe only ſhall have 


" 2 Hawk. c. 23. 
(6) Britton. c 22. 


the 


442 A COMPARATIVE ViEw of the 


the appeal. 2d, If there be no wife, and 
the heir be accuſed of the murder, the 
perſon who next to him would have 
been heir male, ſhall have the appeal. 
3d, If the wife kills her huſband, the 
heir may appeal her of the death. By 
ſtat. Gloſ. 6 E. I. c. 9. all appeals of 
death muſt be ſued within a year and a 
day after the death *, 


THEsE appeals may be brought, previ- 


ous to any indictment ; and if the ap- 
pellee be acquitted, he cannot afterwards 
be indicted. If a man be acquitted on 
an indictment of murder, or found guil- 
ty, and pardoned by the king, ſtill he 
may, by 3 H. VII. c. 1. be proſecuted 
by appeal for the ſame felony, not 
having yet been puniſhed; tho', if he 


had been found guilty of manſlaughter, 


on an indictment, and hath had the 
benefit of clergy, and ſuffered the judg- 
ment of the law, he cannot afterwards be 


appealed, 


ly the appellee be found guilty, the 
judgment is the ſame, as if he had 


# 2 Hawk. c. 23. ſect. 72. appeal of rape in ar? 


been 


reaſonable time. 
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been convicted by indictment; and 
on an appeal, the king cannot. par- 
don (7) ; but the puniſhment may be re- 
mitted by the concurrence of all parties 
intereſted (8). 


7) 2 Hawk. p. c. 392. (8) 1 Hal. p. c. 9 


- - 
r 


61504-0004 
CH A P. XXIV. 
Of Proceſs upon an Indictment. 


WI E N an indictment is found, and 
the offender is not in cuſtody, it is ne- 
ceſſaty to iſſue proceſs againſt him, to bring 
him into court, for the indictment cannot 
be tried, unleſs he appears. 


Ir the indict ment be for any petty 
miſdemeanor, or on a penal ſtatute, the 
proper proceſs is a writ of venire facias ; 
and if, by the return of ſuch venire, it 
ſhall appear that the party hath lands 
in the county, then a diſtreſs infinite 
ſhall be iſſued, until he appears. If the 
return 1s that he hath no lands, then, 
(on his non-appearance) a writ of capias 
ſhall iſſue, directing the ſheriff to take 
his body, and have him at the next 
aſſizes; and if he cannot be taken on 
the firſt, then a ſecond, and a third, call- 
ed an alias and pluries capias, ſhall 
iſſue. 


Ox indictments for treaſon or felony, 


a capias is the firſt proceſs; and, for 
treaſon 
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treaſon or - homicide, only one ſhall be 
allowed to iſſue, or two in the caſe of 
other felonies, by 25 E. III. c. 14. tho' 
the uſage is to iſſue only one in any 
felony (1); and ſo in the caſe of miſ- 
demeanors, it is now uſual for any judge 
of the king's bench, upon certificate of 
an indictment found, to award a writ of 
capias, immediately to bring in the de- 
fendant; but if he abſconds, and he is 
to be purſued to an out/awry, then, after 
the ſeveral writs have iſſued in a regu- 
lar manner, according to the nature of 
the reſpective crimes, without effect, the 
defendant ſhall be put in the exigent, 
and if he be returned quinto exactus, and 
doth not appear at the fifth exaction or 
requiſition at the county court, then he 
is adjudged to be outlawed. f 


Tur puniſhment for outlawries, for miſ- 
demeanors, is the ſame, as upon civil ac- 
tions, of which we ſpoke in chap. xix. 
book iii. but in treaſon or felony, it 
amounts to a conviction and attainder of 
the offence charged in the indictment (2); 
and any perſon may arreſt an outlaw, on 


(1) 2 Hal. p. c. 195. (2) Ibid. 205. 
a criminal 
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a criminal proſecution, without a wat- 
rant, or by writ or warrant of capias utla- 
gatum to bring him to execution. 


Such outlawry may be reverſed by writ 
of error, and if any ſingle minute point be 
omitted or miſconducted, the whole is ille- 
gal, and may be reverſed ; upon which the 
party accuſed is admitted to plead to, and 
defend himſelf againſt the indictment. 


WueNn the indictment is found, is the 
uſual time to bring writs of certiorari facias, 
tho' they may be had at any time before 
trial, to remove the indictment and all the 
proceedings from an inferior juriſdiction to 
the king's bench; and this is frequently 
done, iſt, To conſider and determine 
the validity of appeals and indictments, and 
their proceedings, — when a partial trial is 
expected in the court below. to plead the 
king's pardon, — to iſſue proceſs of outlaw- 
ry in thoſe places where the proceſs of 
inferior judges will not extend (3). 


ALL proceedings had in the court below, 
after delivery of a certiorari, are erroneous 


(3) 2 Hal. p. c. 210. 


and 
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and illegal; it is granted to a proſecutor - 
as matter of right,—to the defendant as 
matter of diſcretion, and therefore ſeldom 
granted to remove indictments from the 
juſtices of goal delivery, or after iſſue 
joined, or confeſſion of the fact in any 
court below (4); and at this ſtage it is, that 
a writ of certiorari iſſues, to tranſmit 
indictments againſt peers to the court of 
parliament,—or of the lord high ſteward, — 
or to courts of excluſive juriſdiction, as the 
univerſities, | 


J) 2 Hawk. p. c. 287. 4 Burr. 749. 


( 448 ) 


Of Arraignment and its Incidents, 


Wu E N an indictment is found, and 
the offender is in cuſtody, either by a 
voluntary appearance, or by compulſion, 
he is to be brought to the bar of the 
court to be arraigned, that is to be called 


upon to anſwer the matter charged upon 


him (1). He is to be called to the bar 
by his name; and tho there has been a diſ- 


tinction made between the time of his trial 
and arraignment, in reſpec to his irons, yet 
it is laid down, that when brought to be 
arraigned, he muſt be freed from all man- 
ner of fetters, ſhackles, or bonds (2), unleſs 
there be evident danger of an eſcape, The 
indictment muſt be diſtinctly read to him, 
after which it is demanded of him whe- 
ther he be guilty or not ; whereupon he 
either confeſſes the fact, or ſtands mute; 
or elſe he pleads to the indictment. 


(1) 2 Hal. p. c. 216. (2) Tbid. 219. 


p. c. 308. 3 Inſt. 34. Kel. 10. 


Brit. c. 5. 


ſ. 34 Fleta. |. 1. c. 31. ſ. 1. 
A PRISONER 


2 Hauk. 
Staundf. p c. 78. 
Bract. l. 3. de coron. c. 18. ſect. 3. Mirr. c. 5. ſect. 1. 


or ir 
treaſ. 


A 
3 


3 
V. 
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A PRISONER is ſaid to and mute, when 
being arraigned for treaſon or felony, he 
cither makes no anſwer at all, or anſwers 
foreign to the purpoſe, or with ſuch mat- 
ter as is not allowable, and will not an- 
ſwer otherwiſe ; or upon having pleaded 
not guilty, refuſes to put himſelf upon 
his country (3). If he ſays nothing, a 
jury ſhould be impannelled, to enquire if 
he ſtands abſolutely mute, or is dumb, ex 
vifitatione Dei: If the latter be the caſe, 
the judges (who are to fee that the pri- 
ſoner hath law and juſtice) ſhall proceed 
to the trial, as if he had pleaded not 
guilty (4); yet it is undetermined whether 
judgment of death can paſs againſt a pri- 
ſoner who hath never pleaded (5). If he 
be found to be obſtinately mute, (which 
cutting out one's tongue (6) is held to be 
equal to) and the indictment is for high. 
treaſon, it is equivalent to conviction, and 
he ſhall receive judgment and execution (7). 
So it is conſidered in petit larceny and 
in all miſlameanors. But upon appeals 
or indid ments for other felonies or petit 
treafon, it ſhall not be conſidered equi - 


* \ oy r * * * 
3 2 * 5 es 

SY 2 111 P. ts 31. (4) 2 . a K * Ag = 32 1 3 
4 1 
1 3 8 a \ * = 13 -  - 
TY " A1. I? | + fas (6) 2 Init. [ » Ys ve 2 1441. 
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valent 
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valent to conviction ; but the priſoner 
ſhall receive the ſentence of . penance, or 
peine forte et dure. However, before this ſen- 
tence is pronounced, the priſoner ſhould 
not only have trina admonitio, but alſo a 
convenient reſpite of a few hours, and 
the ſentence diſtinctly read to him (8); 
and if he ſtill perſiſts in his obſtinacy, 
he ſhall have his clergy, if his offence 
be clergyable (9); but if he continues 
obſtinately mute when charged with a ca- 
pital felony, the ſentence 1s to be pro- 
nounced without diſtinction of ſex or de- 


gree. 


Tur judgment (10) is, that he ſhall be 
remanded to the priſon, and put into a 
low, dark chamber, and there be laid on 
his back on the bare floor naked, unleſs 
where decency forbids; that there be placed 
on his body as great a weight of iron 
as he can bear and more; and that he 
ſhall have no ſubſiſtence, ſave on the 
firſt day three morſels of the worſt bread; 
on the ſecond, three draughts of the 
ſtanding water neareſt to the priſon door; 

(8) 2 Hal. p. c. 320. (9) Ibid. 321. 2 Hawk. 
P- C. 332. 


(10) 2 Hal. p. c. 319. 2 Hawk. 329. 
and 


Laws of ENGLAND and IRELAND. 451 


and in this ſituation, this ſhall be alter- 
nately his diet till he dies. This pu- 
niſhment ſeems to have been introduced 
in conſequence of ſtat. Weſt. 3 E. I. c. 
12. (11) 


Urox a plain confeſin by a priſoner 
of an indictment, the court awards judg- 
ment; yet, out of tenderneſs to the life 
of the ſubject, they adviſe him to retract 
and plead (12). 


Ir a felon guilty of * burglary, 
houſe-breaking, or larceny, to the value 
of five ſhillings, from ſhops, ware-houſes, 
ſtables, or coach-houſes, ſhall diſcover two 
or more perſons who have committed like 
felonies, ſo as they may be convicted there- 
of, he ſhall in moſt caſes receive a reward 
of 40/. and in general be intitled to a 
pardon of all capital offences, except mur- 
der and treaſon, by ſtat. 4 and 5 W. & M. 
c. 8. 10 and 11 W. III. c. 23. and 5 An. 
c. 31. And if any ſuch perſon, having 
feloniouſly ſtolen any lead, iron, or other 

*8 A. c. 8. ſet. 4. 17 G. II. c. 6. ſect 2. a reward 


of 5/. and a pardon for every ſuch felony as they ſhall 


have committed. 
(11) Staundf. p. e. 149. Barr. 65. (12) 2 Bal. 


p. C. 255. 
G g 2 metals, 
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metals, ſhall diſcover and convict two of- 
tenders of having illegally bought or receiv- 
ed the ſame, he ſhall by virtue of 29 G. Il. 
c. 30. be pardoned for all ſuch offences 
committed before ſuch diſcovery. 


TrosE ſtatutes have provided for all the 
good, that could ariſe from the old practice 
now in diſuſe, called approvement, by which, 
when a perſon indicted and arraigned for 
treaſon or felony doth confeſs the fact, be- 
fore plea pleaded, and appeals or accuſes 
others, his accomplices, of the ſame crime, 
in order to obtain his pardon, Such ap- 
provement is equivalent to an indictment, 
ſince the appellee is equally called on to 
anſwer it, and muſt put himſelf on his trial 
if he has no legal exceptions to the appro- 
ver; and if he be found guilty, he muſt 
ſuffer the judgment of the law, and the ap- 
prover is pardoned ex debito juſtitic; but 
if the appellee is acquitted, he ſhall be hang- 
ed upon his confeſſion of the indictment. 
No acceſſory ſhall be tried ſo long as the 
principal remains liable to be tried hereaf- 
ter*; but by 1 A. c. 9. if the principal be 

» 8 A. c.8. ſect. 6. he way be tried for a miſdemean- 
or, and puniſhed by fine, impriſonment, and other corporal 
puniſhment; and he is thereby exempt from any future 


proſecution, - 
Once 
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once convicted, and before attainder he is 
delivered by pardon, the benefit of clergy, 
or otherwiſe ; or if the principal ſtands mute, 
or challenges peremptorily above the legal 
number of jurors, ſo as never to be convict- 
ed at all; in any of theſe caſes, in which no 
ſubſequent trial can be had of the principal, 
the acceſſory may be proceeded againſt, as if 
the principal had been attainted ; and, on the 
trial of the acceſſory, he is at liberty to con- 
trovert the (13) guilt of the principal, and 
to prove him innocent, as well in point of 
fac as of law. | 


(13) Foſter, 365, &c. 
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C IM A.P. _xxXVI. 


Of Plea and Iflue. 


Wurd a priſoner is arraigned, and 
does not either confeſs or ſtand mute, he 
defends himſelf againſt the allegations, ei- 
ther by a plea to the juriſdiction, —a de- 
murrer, a plea in abatement, —a ſpecial 
plea in bar, or, by the gene eral iſſue. 


A þlea to the Juriſdiftion is Tf VEY an 
indictment is taken before a court that 
hath no cognizance of the offence, in which 
caſe the priſoner may make this plea with- 
out anſwering to the crime (1). 


A DEMURRER to an indictment is when 
the fact alledged is allowed to be true; 
but the priſoner joins iſſue on ſome point 
of law in the indictment, by which he 
inſiſts that the fact, as ſtated, is not what- 
ever the crime is alledged to be. As if 
a man be indicted for feloniouſly ſtealing 
a greyhound, in which there is no valu- 
able property. This is, however, ſeldom 


(1) 2 Hal. p. e. 256. 


uſed, 
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uſed, as the ſame advantage may be taken 
on a plea of not guilty ; or afterwards in 


arreſt of judgment. 


A eLEa in abatement is principally for 
a miſnoſmer, or a falſe addition to the 
priſoner ; and if either fact be found by 
a jury, the indictment ſhall be abated, 
but a new indictment may be framed ac- 
cording to what the priſoner avers his 
name or addition to be. 


A ſpecial plea in bar goes to the me- 
rits of the indictment, and gives a reaſon 
why the priſoner ought not to anſwer it, 
nor put himſelf on his trial for the crime 
alledged. Theſe are of four kinds: A former 
acquittal,—a former conviction, — a former 
attainder,—or a pardon. 


Tursg are alike applicable to appeals, 
as to indictments; but there are many 
other pleas which may be pleaded in bar 
of an appeal (2). 'The plea of auterfoits 
acquit ariſes from the general maxim, 
that no perſon ſhall be brought into jeo- 
pardy of his life more than once for the 


2) a Hawk. p. c. c. 23. 
ſame 
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ſame offence (3), ſave only that by 3 H. 
VII. c. 1. a plea of a former acquittal 
on an indictment ſhall be no bar to the 
proſecuting any appeal; upon the ſame 
principle as the former, depends the plea 
of a former conviction, which 1s good in 
bar to an indictment, tho' 'no judgment 
has ever been, or perhaps will be given, 
(being ſuſpended by the benefit of clergy, 
or other cauſes). Hence it has been held 
that a conviction of manſlaughter, on an 
appeal, is a bar in another appeal, or in 
an indictment for murder. "Theſe pleas 
muſt be on a proſecution for the ſame 
identical act and crime, 


A roa ux attainder is a good plea in 
bar, whether it be for the ſame or any 
other felony; tor whenever a man is 
attainted of ſclony by judgment of death, 
either on verdict, confeſſion, or by out- 
lawry, upon an appeal or indictment, he 
may plead it in bar to any ſubſequent 
indictment or appeal (4); yet to this 
there are ſome exceptions, as, where the 
former attainder 1s reverſed for error, or by 
act of parliament, or the judgment vacated 


(3) 2 Hawk. p. c. c. 377. (4) Ibid. 375. 
by 
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by the king's pardon, with regard to fe- 
Jonies committed afterwards, for then it 
is the ſame as if it had never been. 
2d, Where the attainder was upon in- 
ditment, it is no bar to an appeal, for 
the prior ſentence is pardonable by the 
king, and if that might be pleaded in bar, 
the king might deteat the ſuit of the 
* 


za, 8 attainder in felony, is no bar 
to an indictment for treaſon, for the judg- 
ment is different, and the forfeiture is 
more extenſive, as where a perſon attainted 
of one felony, is afterwards indicted as 
principal in another, to which there are 
acceſſories proſecuted at the ſame time, 
eſe the acceſſories would eſcape. This 
plea is never good, but when a ſecond trial 
would be ſuperfluous. 


A pardon may be pleaded in bar. It 
is more advantageous to plead a pardon 
in bar, or in arreſt of judgment before 
ſentence is paſſed, than after ſentence or 
attainder ; becauſe then it ſtops the attain- 
der and corruption of blood, which can- 
not be reſtored after attainder, but by act 
of parliament. 


Is 
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Ix criminal proſecutions, as well on ap. 
peals as indictments, when a priſoner's 
plea in bar is found againſt him by a 
jury, or adjudged againſt him in point of 
law by the court, ſtill he ſhall have judg- 
ment of reſpondeat ouſter, and may plead 
the general iſſue not guilty (5) ; but in 
civil actions a man is concluded by the plea 
he chuſes, and cannot reſort to anſwer, in 
caſe that be determined againſt him, quiz 
Intereſt reipublice ut fit finis litium. 


5th, THE general iſſue, not guilty, on which 
plea alone the priſoner can receive his final 
judgment. On an inditment of felony or 
treaſon there can be no ſpecial juſtification 
put in by way of plea, (as in murder a man 
cannot plead he did it in his own defence) 
but the general iſſue muſt be pleaded, and 
the ſpecial matter given in evidence. 


Wurx the priſoner has pleaded not guil- 
ty, the clerk of the crown replies that he is, 
and that he is ready to prove him ſo, by the 
words cul prit; then the crown and the 
priſoner are at i/ue, and he is aſked how he 
will be tried, which, if he refuſes to anſwer 
in the uſual form, by God and the country, 


5 2 Hal. p. c, 239. 
and 
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and is a commoner ; or by God and his 
peers (6), and is a peer, the indictment, if in 
treaſon, is taken pro confeſſo; and in caſes of 
felony, the priſoner is adjudged toſtand mute; 
and if he perſeveres in his obſtinacy, ſhall be 
condemned to the peine fort et dure, If he 
puts himſelf thus on his trial, the clerk an- 
ſwers, God ſend you a good deliverance,” 


(6) Kelynge, 57. State trials, paſſim. 
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C H A P. XXVII. 


- Of Trial and Conviction. 


'Trst moſt antient ſpecies of trial was 
that by ordeal, which was of two ſorts,— 
Fre ordeal, confined. to perſons of higher 
rank; and water ordeal, to common per- 
ſons. This trial was aboliſhed by an a& of 
parliament 3 H. III. (1) or by an order of the 
king in council (2). 


2d, ANnoTHER ſpecies of trial, long ſince 
fallen into diſuſe, was the corſned or morſe} 
of execration, being a conſecrated bit of 
cheeſe or bread, taken by the ſuſpected 
perſon, at the ſame time deſiring that it 
might cauſe convulſions, paleneſs, and no 
paſſage, if he was guilty; but that it might 
turn to health and nouriſhment, if he was 
innocent (3). | 


(i) 9 Rep. 32. (2) 1 Rym. Fad. 228. Spel. 
Gloſ. 326. 2 Pryn. rec. append. 20. Seld. eadm. fol. 
43. (3) Spel. Gloſ. 439. 


zd, Tur 
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zd, Tus trial by battle, which yet re- 
mains 1n force, tho' rarely uſed, It may 
be demanded at the election of the appellee, 
in either an appeal or an approvement, and 
is carried on as in a writ of right, which 
we treated of in chap. xxii. book iii. with 
this difference, that there each might hire 
a champion, but here they muſt fight in 
their proper perſons ; therefore, if the ap- 
pellant or approver be a woman, a prieſt, 
an infant, of the age of ſixty, or be lame, 
or blind, he or ſhe may refuſe the wager 
of battle, and compel the .appellee to put 
himſelf on the country ; alſo peers ſhall 
not be challenged to wage battle; nor 
the citizens of London. So, if the crime 
be notorious, as that the thief be taken 
with the mainour, the appellant may re- 
fuſe the tender of battle (4). The form 
and manner is much the ſame as on a 
writ of right. If the appellee is fo far 
vanquiſhed that he cannot or will not fight 
any longer, he ſhall be hanged immediately, 
and his blood ſhall be attainted ; but if 
he kills the appellant, or ſuſtains the bat- 
tle from ſunriſing till the ſtars appear in 


(4) 2 Hawk. p. c. 427. 
| the 
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the evening, he ſhall be acquitted. So, if 
the appellant pronounces the word * cra- 
ven,” he ſhall loſe his liberam legem, and 
become infamous, and the appellee ſhall 
receive his damages, and alſo be for ever 
quit not only of the appeal, but of all ap. 
peals for the ſame offence. 


Tx fourth method of trial uſed in cri 
minal caſes, is that by the peers of Great 
Britain, of which we have already ſpoke 
in chap. xix. of this book. The regulati- 
ons of its proceedings differ little from the 
trial by jury, except that the peers need 
not all agree in their verdict, but the 
greater number, conſiſting at leaſt of twelve, 
will bind the minority (5). 


5th, Tun trial by jury, or per patriam, 
1s ſecured to every Engliſhman by the great 
charter, ꝙ H. III. c. 29. 


; AFTER 
(5) Kelynge, 56. Foſt. 247. 
Magna Charta was granted to Ireland, the November 

ſubſequent to Henry III. having come to the throne, which 
was eight years anterior to that granted by him to England. 

Any panegyric, which could lay claim to be conſidered an 

impartial repreſentation of this ineſtimable bulwark of our 
liberty (the trial by jury) would ſo far exceed the limits of 
this 
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ArrER the priſoner hath put himſelf 
upon the country to be tried, the ſheriff 
muſt return a pannel of jurors, who muſt 
be freeholders, and of the county where 
the fat is committed (6). If the proceed- 
ings are in the king's bench, then time 
is given between the arraignment and 
trial, for a jury to be impannelled, by 
writ of venire facias; and the trial in caſes 
of miſdemeanors, is had at niſi prius, unleſs 
it is of ſuch conſequence as to merit a trial 
at bar, which 1s invariably had when the 
priſoner 1s tried for a capital offence. 


Ir the proceedings are before the com- 
miſſioners of oyer and terminer, and goat 
delivery, the ſheriff, by virtue of a general 
precept directed to him beforehand, re- 
turns a pannel of forty-eight jurors, to 
try all felons that may be called to their 
trial at that ſeſſions, and therefore it is 
uſual to try all felons immediately after 
their arraignment ; but it is not cuſtom- 
ary, unleſs by mutual conſent, to try per- 


this work, that the reader muſt recur to thoſe authors 
who have proved that volumes are too compendious for 
ſuch an undertaking. 
(6) 2 Hal. p. c. 264. 2 Hawk. p. c. 403. 
ſons 
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ſons indicted of ſmaller miſdemeanors, at 
the ſame court at which they have plead- 
ed not guilty, or traverſed the indictment; 
but they uſually give ſecurity to appear 
at the next aſſizes or ſeſſions, to try the 
traverſe, giving notice to the proſecutor 
thereot, 


In caſes of high treaſon, (whereby cor- 


ruption of blood may enſue) or miſpriſion 
of ſuch treaſon, it is enacted by 7 W. III. 
c. 3. that, no perſon ſhall be tried for 
| ſuch, except an attempt to aſſaſſinate the 
king, unleſs the indictment be found with- 
in three years after the offence commit- 
ted ; that the priſoner ſhall have a copy 
of the indictment, but not the names of 
the witneſſes, five days at leaſt before the 
trial (that is, before his arraignment) (7), for 
then is the time to make any exceptions 
by way of plea or demurrer. That he 
ſhall have a copy of the pannel of jurors, 
two days before his trial. That he ſhall 
have the ſame compulſive proceſs to bring 


b 5 G. III. c. 21. ſect 1. on all treaſons created by 25 
E. III. they ſhall have a copy of the indictment five days 
before trial, and ſhall be allowed two council to defend 
them. 


(7) Foſt. 230. 


in 
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in his witneſſes for him, as was uſual to 
compel their appearance againſt him; and 
by 7 An. c. 21. all perſons indicted for 
high treaſon, or miſpriſion thereof, ſhall 
have, together with the copy of the in- 
dictment, a liſt of the witneſſes to be 
produced, and the jurors impannelled, with 
their profeſſions and places of abode, de- 
livered to them ten days before the trial, 
in the preſence of two witneſſes ; but ſo 
far as this act affected indictments for the 
inferior ſpecies of high treaſon, reſpecting 
the coin and the royal ſeals, it is repeal- 
ed by 6 G. III. c. 53. No perſon indict- 
ed for felony, is intitled to ſuch copies be- 
fore his trial (8). 


Wurx the trial is called on, the jurors 
are to be ſworn as they appear, to the 
number of twelve, unleſs challenged, which 
may be done on the part of the king, or 
of the proſecutor; and either to the whole 
array, or to the ſeparate polls, for the 
ſame reaſons as in civil cauſes ; ſee chap. 
xxlii. book iii. and beſides, in criminal 
cauſes, at leaſt in capital ones, there is 77 
favorem vitæ, an arbitrary ſpecies of chal- 


7 


(8) 2 Hawk. p c. 410. ä 
Vol. II. H h lenge 
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lenge allowed the priſoner, to object, with» 
out aſſigning any cauſe, to thirty-five per- 
ſons, which power is denied the king by 
33 E. I. ſtat. 4. which enacts, that he ſhall 
challenge no jurors without aſſigning a cauſe 
certain, to be tried and approved by the 
court ; but it is held that the crown law- 
yers need not ſhew their cauſe. until the 
whole pannel is gone thro', and unleſs 
there cannot be a full jury without the 
perſons ſo challenged. 


Is caſe the priſoner peremptorily chal- 
tenges more than thirty-five perſons, and 


will not retract, he ſhall, in caſe of treaſon, 


be attainted (9); but in caſe of felony, by 
22 H. VIII. c. 14. no perſon ſhall be ad- 


mitted to make more than twenty peremp- 


tory challenges; and if he makes any further 


challenge, it ſhall. be diſallowed, and the ju- 


< 10 and 11 C. I. c. 9. no more than twenty to be pe- 
remptorily challenged for high treaſon, or any felony; 
and if more be challenged, the judges may give judgment 
as they would have: done before making this ſtatute, if he 
had been challenged. 11, 12 and 13 Jac. 1. c. 3. ſect. i. 
9 W. III c. 32. ſet. 1. 9 A. c. 6. ſect. 3. the benefit 
of clergy is taken away from ſuch perſons, who, being 
indicted for the fetonies therein ſpecified, ſhall make more 


than twenty peremptory challenges. 


(9) 2 Hal. p. c. 268. 
ror 
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ror worn. If there ſhall not be ſufficient 
jurors to make a jury, a tales ſhall be 
awarded. 


Wur the jury are ſworn the indictment 
is opened, and the evidence examined by the 
council for the proſecution ; but no council 
will be allowed the priſoner upon the ge- 
neral iſſue in a capital crime, unleſs a point 
of law ſhall be debated (10), and except by 
7 W. III. c. 3.“ where perſons are indicted 
for ſuch high treaſon as works a corruption 
of blood, or miſpriſion thereof, they may 
make their defence by council, not exceed- 
ing two, to be named by the priſoner, and 
aſſigned by the court or the judge; and ex- 
cept alſo, that by 20 G. II. c. zo. the like 
indulgence is granted in parliamentary im- 
peachments for high treaſon. 


Ix all caſes of high treaſon, petty treaſon, 
and miſpriſion of treaſon, by i E. VI. c. 12. 
gand 6 E. VI. c. 11. and i & 2 P. and M. 
0 10. two Jauſul witneſſes are required to 
convict a priſoner, except in caſe of coin- 
ing(11) and counterfeiting the ſeals ; or 


* 5 G. III. c. 21. ſect. 1. on the treaſons therein ſpe- 
cified, ſee note b. 
(10) 2 Hawk. p. c. 400. (11) 1 Hal. p. c. 297. 
h 2 unleſs 
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unleſs the party ſhall willingly and with- 
out violence confeſs the ſame. By 7 W. 
III. c. 3. in proſecutions for thoſe trea- 
ſons, to which that act extends, the ſame 
rule is not only enforced, but the confeſ- 
ſion of the priſoner, which countervails the 
neceliity of ſuch proof, muſt be in open 
court, and both witneſſes muſt be to the 
ſame overt act of treaſon, or one to one 
overt act, and the other to another overt 
act of the ſame ſpecies of treaſon (12); 
and no evidence ſhall be admitted to prove 
any overt act, not expreſsly laid in the in- 
dictment. So, in perjury, two witneſſes 
are neceſſary for conviction; but in al- 


moſt all other caſes one witneſs is ſuffici- 
cnt, 


From the reverſal of Col. Sydney's at- 
tainder, by act of parliament, 1689 (13), 
it may be collected, that the mere (14) fmi- 
litude of hand-writing in two papers, with- 
out a concurrent teſtimony, is not evidence 
that they were written by the ſame per- 
ſon; yet the teſtimony of witneſſes well 
acquainted with the party's hand, that 
they believe the paper to have been vrit- 


(12) State trials, 2. 144. Foſt. 235. (13) State 


trials, 8. 472. (14) 2 Hawk. p. c. 431. 


ten 
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ten by him, is evidence, to be left to a 
jury (15.) 


By 21 J. I. c. 27. the mother of a baſtard, 
concealing its death, muſt prove by one wit- 
neſs that it was born dead, otherwiſe ſuch 
concealment ſhall be evidence of her having 
murdered it. | 


All preſumptive evidence of felony 
ſhould be cautiouſly admitted. By y W. 
III. c. 3. and 1 An. ſtat. 2. c. 9. in all 
caſes of treaſon and felony, all witneſſes 
for the priſoner ſhall be examined upon 
oath, which formerly was denied to them. 


. 


Wur all the evidence is given, the jury 
are to conſider of and deliver in their ver- 
dif, as upon civil cauſes, only they can- 
not give a privy verdict (16). The ver- 
dict may be either general, guilty or not 
guilty ;—or / pecial, ſetting forth all the cir- 
cumſtances, and praying the judgment of 
the court, whether the fact ſtated be (for 


* A. c. 4 

(15) Lord Preſton's cafe, 1690. State trials, 4. 453. 
Francis's caſe, 1716. State trials, 6. 69. Layer's caſe, 
A. D. 1722. Ibid. 279. Henzey's caſe, 1758. 4 Burr. 
644. (16) 2 Hal. p. c. 300. 2 Hawk. p. c. 439. 


inſtance) 
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inſtance) murder, manſlaughter, or no crime 
at all; yet, if they pleaſe, they may find 
in all caſes a general verdict, which, if noto- 
riouſly wrong, may be ſet aſide by attain, 
at the ſuit of the king, but not of the pri- 
ſoner (17), and they puniſhed. And where, 
contrary to evidence, the jury have found 
the priſoner guilty, the court of king 's bench 
have granted a neu trial (18). If the pri- 
ſoner be found not guilty, he is then for 
ever quit of the accuſation, except he be 
appealed of felony within the time limited, 


Wur the offender is convicted of any 
felony, the reaſonable expences of proſecu- 
tion, are by ſtat. 25 G. II. 36'. to be allowed 
to the proſecutor, if he petitions the judge 
for it, by the county. By 2) G. II. c. z. 
poor perſons bound over to give evidence, 
are intitled to their charges, as well with- 
out conviction as with it. By 21 H. VIII. 
c. 11. on a conviction of larciny the pro- 
ſecutor ſhall have reſitution of his goods, 
money, or chattels, or the value of them, 
by writ to be granted by the juſtices, out 
of the offender's goods (if he has any) and 


36. III. c. 28. ſect. 19. 8 28 H. VIII. c. 10. 
(17) 2 Hal. p. c. 310. (18) 1 Lev. 9. T. Jones, 
163. State trials, 10. 416. 


it 
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it ſhall reach the goods fo ſtolen, altho' 
the property 1s altered by fale in market 
overt (19). * Spoliatus debet, ante omnia, 
reſtitui,” is the rule of lau; or without 
ſuch writ the party may peaceably retake his 
goods wherever he happens to find them, un- 
leſs a new property be fairly acquired therein. 
Or if the felon be convicted and pardoned, 
or allowed his clergy, the party robbed may 
bring an action of trover for his goods, and 
recover ſatisfaction in damages. But this 
action lies not before proſecution (20); and 
ſuch recaption is unlawful, if done with in- 
tention to ſmot her or compound the larciny, 
it being then the crime of theft-bote; ſee 
chap. x. of this book. 


(19) 1 Hal. p. e. 543. (20) Ibid. 546. 


— — 


— — — 
— — 0 


— - - 
* 2 2 A = - — > S D 
— A Pm g EY 
1 — —— — 2 
— — > . — os * * - — 
— — = - 6. 2 2 A = _ - a 
- - > 2 5 
8 "4 - | LY —-"*% 
. - — EY -F Fe” 


— — — — — 


— LS 7 bp. =? 
— — 
_— - 


— - 
— een 
1 — - 

- 


z=E 


— 

— — ——— —— — 
hat - ” 

- 


( 472 ) 
o 


Of the Benefit of Clergy. 


Wuruzrn the offender is convicted, the 
judgment of the court next regularly fol- 
lows, unleſs ſuſpended by ſome intervening 
circumſtance, of which the benefit cf clergy 
is the principal, and which operates accord- 
ing to the quality of the perſons claiming 
it, in purſuance of the following ſtatutes; 
by 4 H. VII. c. 13*. no perſon admitted 
once to the benefit of clergy, ſhall be ad- 
mitted thereto a ſecond time, unleſs he be 
a clerk in orders; and to mark this diſ- 
tinction, all laymen who are allowed this 
privilege, ſhall be burnt with a hot iron in 
the brawn of the left thumb. By 28 l. 
VIII. c. 1. and 32 H. VIII. c. z. this diſ- 
tinddion was aboliſhed, but virtually reſto- 
red (1) by 1 E. VI. c. 12. which enacts, 
that /ords of parliament ſhall have the be- 
nefit of their peerage, equivalent to that of 
clergy, for the firſt oftence, for all crimes 
then clergyable; and alſo for the crimes of 
houſe breaking, highway-robbery, horſe- 
ſtealing, and robbing of churches. By 18 E. 
after the offender has been allowed his cler- 
gy, he ſhall forthwith be diſcharged out of 


2a 9 Ann. c. 6. ſect. 6. 
(1) Hob. 294- 


priſon, 


. * 
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priſon, (and not delivered to the ordinary as 
formerly) with proviſion that the judge may, 
if he thinks fit, continue him in goal for any 
time, not exceeding a year. 


By 5 Ann, c. 6*. the benefit of clergy 
is granted to all thoſe who are intitled to aſk 
it. and it is alſo enacted thereby, that when 
any perſon is convicted of any theft or lar- 
ciny, and burnt in the hand for the ſame, 
he ſhall be committed to the houſe of cor- 
rection for any time not leſs than ſix months, 
nor more than two years, with power to 
inflit a- double confinement in caſe of 
eſcape from the firſt. By 4 G. I. c. 11. 
and 6 G. I. c. 23. when any perſon ſhall 
be convicted of grand or petit larciny, or 
of any felonious ſtealing or taking mo- 
ney, goods and chattels, from the perſon or 
houſe of another, or in any other manner, 
and who ſhall be intitled to the benefit of 
clergy, and liable only to be burned in the 
hand or whipped ; the court in their diſ- 
cretion may, inſtead thereof, direct the 
offender to be tranſported to America for 
ſeven years; and if he returns within the 
time, it ſhall be felony without benefit of 
clergy. | | 


d 11, 12 and 13 Jac. I. c: 3. ſea. 2. 9 Ann. c. 6. 
„ 


Ox 
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Ox the whole it may be obſerved, that 
all clerks 4n orders are, without any brand- 
ing or tranſportation, -to be admitted tg 
this privilege, and immediately diſcharged 
or impriſoned for one year, as often as they 
offend (2). That all lords of parliament, 
and peers of the realm, ſhall be diſcharged 
in all clergyable and other felonies provid- 
ed for by the act, without any burning in 
the hand, for the firſt offence. That all 
the commons, not in orders, ſhall, for the 
firſt offence, be diſcharged from the puniſh- 
ment of felonies within the benefit of cler- 
gy, upon being burnt'in the hand, and ſuf- 
fering a diſcretionary impriſonment ; or in 
caſe of larciny, upon being tranſported for 
ſeven years, if the court ſhall think pro- 


per. | 


Taz crimes for which the benefit of 
clergy is allowed, are all felonies, whe- 
ther new created, or by common law, 
unleſs taken away by act of parliament. 
Where clergy is taken from a principal, 
it is not of courſe taken from the ac- 
ceſſory, unleſs he is particularly included 
by the words (3). When it is taken 


(3) 2 Hawk. p. c. 342. 
from 


(2) 2 Hal. p. c. 375 


Ww- 
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from the offence, a principal in the ſe- 
cond degree, aiding and abetting the crime, 
is as well excluded from his clergy, as 
the principal in the firſt ; but when it 18 
only taken from the perſon committing the 


offence, his aiders and abettors are not ex- 
cluded (4). 


Tas conſequences to the party from this 
allowance of privilegium clericale, are ſuch 
as affect his preſent intereſt and future 
credit and capacity, as having been a fe- 
lon ; but by it is purged from that guilt, 
which operates as a kind of ſtatute par- 
don. 1ſt, : By a conviction the offender for- 
feits all his goods to the king, which 
being once veſted in the crown, ſhall not 
be afterwards reſtored (5). ad, After con- 
viction, and till he receives the judgment 
of the law, by branding or the like, or 
elſe is pardoned, he is a felon, and ſub- 
je to all the diſabilities, and other inci- 
dents of a felon (6). 3d, After burning 
or pardon, he is diſcharged for ever from 
that and all other felonies before commit- 
ted, within the benefit of clergy, but not 
of felonies from which it is excluded, 


(4) r Hal. p. c. 529. Foſt. 356. (s) 2 Hal. 
p. c. 388. (5) 3 P. Wms. 487. 


and 
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and this by 8 E. c. 4. and 18 E. c. 7. 4th, 
By burning, or pardon of it, he is reſtored 
to all capacities and credits, and the poſ- 
ſeſſion of his lands, as if he had been never 
convicted (7). 


War is ſaid with regard to the advan- 
tages of commoners, ſubſequent to the 
burning in the hand, is equally applicable to 
all peers and clergymen. 


Tut moſt uſual and advantageous pe- 
riod for the offender to claim this privi- 
lege, is after conviction, by way of arreſt 
of judgment ; but it may be claimed after 
arraignment, 


By the marine law, as declared by 28 H, 
VIII. the benefit of clergy is not allowed 
in any caſe whatever and therefore, when 
any crime is committed which would be 
clergyable, if on land, the conſtant practice 
is to acquit and diſcharge the priſoner (8). 


(7) 2 Hal. p. c. 389. 5 Rep. 110. (8) Moor. 
756, Foft. 288. 


CHAP, 


(47 ) 


c H A P. XXIX. N 


Of Judgment and its Conſequences, 


lf 
W HE N the jury have brought in their 1 
verdict guilty upon a capital charge, the 4 (1 
priſoner is then called on to know, if he has 
any thing to offer in arreſt of judgment, 
which otherwiſe will be paſſed upon him; 
and if found guilty of a miſdemeanor (the 
trial of which may happen in his abſence, 
after he has once appeared) a capias is 
awarded and iſſued to bring him in to re- 
ceive Judgment ; and if he abſconds, he 
may be proſecuted to an outlawry. 


Warn he appears either upon a capital or 1 
inferior conviction, he may, as well as at 1 
his arraignment, offer any exceptions to the | 


indictment in arreſt of judgment; as for 11 a 
want of ſufficient certainty, in ſetting forth . 
either the perſon, time, place, or offence; =_ | 


and if the objection be valid, all the pro- 


ceedings are ſet aſide, but the party may 
be again indicted. (1) 


(1) 4 Rep. 45. 


A Pardon 
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A Pardon may be alſo pleaded in arreft 
of judgment, and it has here the ſame ad- 
vantage as if pleaded upon arraignment of 
ſaving attainder and corruption of blood, 
which cannot be reftored but by parliament,if 
the pardon be not pleaded till after.ſentence. 
The benefit of clergy may be alſo pleaded 
for the ſame purpoſe. 


Ir all theſe reſources fail, the judgment 
which the law hath annexed to thecrime muſt 
be pronounced, If it be pronounced for a ca- 
pital offence, then and not before, the convict 
is attainted. He is then no longer of any re- 
putation. He cannot be a witneſs in any 
court. He is not capable of performing the 
functions of another man, for by anticipa- 
tion of his puniſhment, he 1s already dead 
in law. (2) On judgment of outlawry pro- 
nounced on a capital crime, for abſconding 
from juſtice, the criminal is alſo attainted. 
By attainder there ariſes forfeiture and 
corruption of blood. 


FoRFEITURE is of real and perſonal eſ- 
tates. Firſt, as to real eſtates : By attainder 
in high treaſon * a (3) man forfeits to the 

* 27K. c. feQ.'1. 8. 


(2) 3 Inſt. 213. (3) Co. Lit. 392. 3 Inſt. 19. 1 Hal. 
p. c. 240. 2 Hawk. p. c. 448. 


king 
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king all his lands and tenements of inheri- 
tance, whether fee ſimple or fee tail, and 
all his rights of entry on lands and tenements 
which he had at the time of the offence 
committed, or at any time afterwards, to 
be for ever veſted in the crown; and alſo 
the profits of all lands and tenements which 
he had in his own right for life or years, ſo 
long as ſuch intereſt ſhall ſubſiſt. This for- 
feiture relates not to any ſale or ineum- 
brance made before the fact committed, and 
therefore a wife's jointure is not forfeitable 
for the treaſon of her huſband. But by 5 and 
6E, VI. c. 11, her dowry is forfeited, and 
yet the huſband ſhall be tenant by the cur- 
teſy, if the wife be attainted of treaſon. (4) 
In ſome treaſons relating to the coin, it is 
provided by many modern ſtatutes, © which 
conſtitute the offence, that it ſhall work no- 
forfeiture of lands. And to aboliſh the here- 
ditary puniſhment, it was enacted by 7 A. 
c. 21, that after the death of the late pre- 
tender, no attainder for treaſon ſhould ex- 


{ 
b-8 A. c. 6. ſet. 7. In cafes of treaſon, for coinage 
therein mentioned, the wite doth not loſe her dower. 
© Brit. Stat. 29 G. Il. c. 17. ſect. 7. 


(4) 1 Hal. p. c. 359. 
tend 
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tend to the diſinheriting of any heir, nor to 
the prejudice of any perſon but the traitor; 
but by 17 G. II. c. 39. theſe indemnifying 
clauſes have been further extended 'till the 
death of the ſons of the pretender. 


Il x petit treaſon and felony, the offender 
forfeits his chattel intereſts abſolutely, and 
the profits of all eſtates of freehold, during 
life ; and after his death, all his lands i in fee 
ſimple (but not in tail) to the crown, for a 
year and day, during which time the King 
may commit what waſte he pleaſes Re 


this period, it falls by eſcheat to the lord, 


As theſe forfeitures ariſe upon attainders, 


a felo de ſe forfeits no lands of inheritance 
or freehold (5). Theſe forfeitures, as upon 
treaſon, fall back to the time of the offence 
committed. 


M1srR1$10N of treaſon (6) and ſtriking 
in Weſtminſter-Hall, or drawing a weapon 
on a judge then ſitting i in the court of juſ- 
tice (7), work a forfeiture of the profits of a 
real eſtate during life, 


(5) 3 Inc. 55. (6) Ibid. 218. (7) Ibid. 141. 


Hicn 
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A Porfeiture of goods and chattels accrues 
in every one of the higher kinds of offences. 
High-treaſon and miſpriſion thereof, petit 


treaſon, felonies of all ſorts, ſelf- murder, 


petit-larciny, ſtanding mute, and the ſtrik- 
ing in the manner above mentioned, in 
Weſtminſter-hall. Flight alſo upon an ac- 
cuſation of treaſon, felony, or petit larci- 
ny, whether the party be found guilty or 
not, if the jury find the flight. Lands 
are forfeited by attainder, and not before ; 
zoods and chattels, upon conviction, In 
outlawries for treaſon or felony, lands are 
forfeited by the judgment ; goods and chat- 
tels by a man's being firſt put in the exi- 
gent. The forfeiture of lands has re/ation 
back to the time of the fat committed, to 
avoid all ſubſequent ſales and incumbrances, 
The forfeiture of goods and chattels ariſes 
only on the conviction, and the offender 
may diſpoſe of them at any time until then; 
but by 13 E. c. 5. if they are not bona fide 
parted with, the law will recover them for 
the king. 


Ax attainder works a corruption of blood, 
both upwards and downwards, ſo that an 
attainted perſon can neither inherit lands or 

Vor. II. 11 hereditaments 
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hereditaments from his anceſtors, nor retain 
thoſe he has; nor tranſmit them to any heir 
by deſcent ; nor can any paſs by deſcent to 
his poſterity, where they are obliged to de- 
rive a title thro' him; but they ſhall eſ- 
cheat to the lord, ſubjeR to the king's rights 
of forfeiture. 


( 483 ) 
Of Reverſal of Judgment. 


Aj UDGME NT may be ſet aſide, ei- 
ther 15 falffying or reverſing it; or, by 
reprieve or pardon, 


Ir may be falſified, reverſed or avoided. iſt, 
without writ of error, for matter not appa- 
rent on the record, ſo that it cannot be aſ- 
ſigned for error in the ſuperior court: and 
therefore if the whole record be not certifi- 
ed, the party injured may alledge a diminu- 
tion, and cauſè it to be rectified. If judg- 
ment be given by perſons who had no com- 
miſſion to proceed againſt perſons condemn- 
ed, it is void, and may be falſified by ſhew- 
ing the ſpecial matter without writ of er- 
ror. (1) And if ſuch perſon proceed, it is a 
high miſlemeanor, and little (if at all) ſhort 
of murder, * in caſe the perſon attainted be 
executed and ſuffer death. So, if a man pur- 
chaſes lands, and afterwards the vendor 1s 


1 Hawk. p. c. 70: 1 Hal. p. c. 49. 
(1) 2 Hawk. p. c. 450. ; 
1i 2 either 
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either by outlawry, or his own confeſſion, 
attainted of treaſon, or felony, previous to the 
ſale or alienation ; whereby ſuch lands be- 
come liable to forteiture or eſcheat, the pur- 
chaſer on the trial is at liberty, without 
bringing a writ of error, tofa//ify not only 
the time of the treaſon or felony ſuppoſed, but 
the very point of the treaſon or felony itſeꝶ, 
and is not concluded by the outlawry or 
eonfeſſion of the vendor, altho! the vendor 
is concluded thereby : But if the attainder 
was by verdict, the alienee cannot be re- 
ceived to falfify, tho' he is at liberty to 
prove a miſtake in time; or that the offence 
was committed after the alienation. (2) 


2d, A JurcuexT may be reverſed by 
writ of error, which lies from all inferior 
courts of criminal juriſdiction to the King's 
Bench, and from the King's Bench to the 
houſe of peers, for notorious miſtakes in 
the judgment or other parts of the record; 


as where a man is found guilty of perjury, 


and receives judgment of felony. Where 
there is want of form, or any irregularity in 
the proceſs of outlawry or proclamation. 
The want of proper additions to the defen- 
dant's name ; for not properly naming the 


(2) 3 Inſt. 231. 1 Hal. p. c. 361. 


ſheriff 


% Ü ͤ FX | 
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ſheriff or other officer of the court; or not 
duly deſcribing where the county court was 
held ; for laying an offence, committed in 
the time of the late king, to be done againſt 
the peace of the preſent, and ſuch like 
cauſes, 


TuzsE writs to reverſe judgments, in 
caſe of miſdemeanors, are to be allowed on 
ſufficieat probable cauſe ſhewn by the at- 
torney general, and then they are grantable 
of common right, and ex debito Juſtitic; 
but if to reverſe attainder, in capital caſes, 
they are only allowed ex gratia, and not 
without expreſs warrant, under the ſign 
manual, or by conſent of the attorney 


general (3). 


Tu judgment may be reverſed by act 
of parliament, which, ſo far as it extends 
to give reſtoration in blood, honours, or eſtate, 
has all the effects of reverſing the attain- 
der, without caſting any reflection on the 
preceding ſentence. 


Ox the reverſal or falſifying an outlaw- 
ry, the party is in the ſame plight as if he 
had appeared upon the capias ; and if it 
be before plea pleaded, he ſhall be put to 


(3) 1 Vern. 170, 175. 


plead 


Ce —_u_——————r__—— RT 
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plead to the indictment: if after convic- 


tion, he ſhall receive the ſentence of the 
law. 


Wuex judgment pronounced upon con- 
viction is falſified or reverſed, all former 
proceedings are ſet aſide, and the party 
ſtands as if he had not been accuſed, even 
ſo effectually, that if his eſtates (which we 
have ſeen became forfeited by the attain- 
der) are granted away by the crown; 
the owner may enter on the grantee as he 
would do on a diſſeiſor (4); but he ſtill 
lies open to another proſecution for the 
ſame offence. | 


(4) 2 Hawk. p. c. 12 


C HAP. 
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C H A FP. XXXI. 


Of Reprieve and Pardon. 


A 

1 HES E are the only remaining ways 
to avoid the execution of a judgment. The 
former is temporary: the latter permanent. 


A reprieve is the withholding a ſentence 
for a time. It may be cx arbitrio judicis 
before or after judgment,—as where the 
judge is not ſatisfied with the verdict, —or 
the evidence is ſuſpicious. - or the indict- 
ment is inſufficient, —or it is doubtful whe- 
ther the offence is within clergy, —or if it 
be a ſmall felony, —or any favourable cir- 
cumſtance appears in the criminal's charac - 


ter, that might induce the crown to grant 


a pardon. Theſe may be granted or taken 
off by the juſtices of goal delivery, tho” 
the ſeſſion be finiſhed, and their commiſſion 


expired (1); rather by uſage than ſtrict right. 


Ir may be ex neceſhtate legis; as when 
a woman is capitally convicted, and pleads 


(1) 2 Hal. p. c. 412. 
pregnancy. 
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pregnancy. In caſe of this plea, the judge 
| ſhall order a zury of twelve matrons to en- 
quire into the fact, and if they bring in 
their verdict guick with child, (for barely 
with child is not ſufficient, unleſs it be alive) 
execution ſhall be Raid till the next ſeſſion, 
and ſo from ſeſſion to ſeſſion till ſhe is de- 
livered, or proves, by courſe of nature, not 
to have been with child: But if ſhe hath 
been delivered, and afterwards becomes 
pregnant, this benefit ſhall not be extended 
to her (2). 


A REPRIEVE will be granted, if the of- 


fender becomes non compos between judg- 
ment and the award of execution (3). 


Tut party may plead in bar of execu- 
tion, either pregnancy, — the king's par- 
don, —an act of grace, —or diverſity of per- 
ſon, In this laſt caſe a jury ſhall be im- 
pannelled to try the identity of the per- 
fon. In theſe co/lateral iſues, the trial 
ſhall be in/fanter (4), unleſs the priſoner 
will make oath that he is not the per- 
ſon attainted (5); nor iÞall any peremptory 
challenges of jurors be allowed (6). 


(2) 1 Hal. p. c. 369. (3) Ibid. 370. (J) Sid. 72. 
(5) Voſt. 42. iO) i; Lev. 61. Foſt. 42, 46. 
Pardon 
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_ Pardon is the laſt and ſureſt reſort to 
avoid judgment and execution. The king 
may pardon all offences againſt the crown 
or the public, except, iſt, by the habeas 
corpus act, 31 C. II. c. 2. to ſend a man 
out of the realm to priſon, is a præ mu- 
aire unpardonable. 2d, Where private juſ- 
tice. is principally concerned in the proſe- 
cution, non poteſt rex gratiam facere, cum 
injuria et damno aliorum (7);” therefore, in 
appeals, the proſecutor may releaſe, but 
the king cannot pardon (8) ; nor can he 
pardon a common nuiſance while unre- 
dreſſed, for it is more of a private injury 
to each individual, than a public wrong (9). 
Nor can he pardon- an offence againſt a 
popular ſtatute, after information brought, 
by 12 and 13 W. III. c. 2. (100. A 
pardon cannot be pleaded ſo as to impede 
an inquiry, or ſtop a proſecution of great 
offenders by parliamentary impeachment (11), 
Yet, when the offence has been deter- 
mined, the prerogative of the crown is 
no longer reſtrained; and, as was the caſe 


a Cro. liz. 138. Lt Rep. 65. g 
(7) 3 Inſt. 236. (8) Ibid. 237. (9) 2 Hawk. 
p. c. 391. (10) 3 Inſt. 238. (11) Com. jour. 
28 Apr. 1679. 5 May, 1679. 26 May, 1679. 6 

June, 1689. 1 
with 
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with three of the ſix rebel lords, in 1716, J 
pardon may be granted. Whenever it can 
be reaſonably preſumed the king is de- 
ceived, the pardon is void (12). Any ſup- 
preſſion of truth, or ſuggeſtion of falſe- 
hood, in a charter of pardon, will vitiate 
it (13). General words in a pardon have 
a very imperfect effect: A pardon of all fe- 
lonies will not pardon -a conviction or 
attainder of felony, but ſuch muſt be 
particularly mentioned (14). A pardon of 
felonies will not include piracy (15). By 
13 R. II. ftat. 2. c. 1. no pardon for trea- 
ſon, murder, or rape, ſhall be allowed, un- 
' lefs particularly ſpecified, and eſpecially in 
murder it {hall be expreſſed, whether it 
was committed by lying in wait, aſſault, or 
malice prepenſe. 


IT became doubtful if the crime of mur- 
ger, with ſuch horrid aggravations, could 
be pardoned generally; but it was deter- 
mined by the court of king's bench that 
the king may pardon an indictment for 
murder (16). Under ſuch reſtrictions, a par- 


(12) 1 Hawk. p. c. 383. (13) 3 Inſt. 238. 
114) 2 Hawk. p. c. 383 (15) 1 Hawk. p. c. 99. 
116) Salk. 499. 


don 
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don is to be taken moſt beneficially for 
the ſubject, and againſt the king. 


A pardon may be conditional, and its va- 
lidity may depend on an act to be per- 
formed precedent or ſubſequent, and this 
by the common law (17); as is common 
in the pardon of felons, on condition of 
tranſportation, which is allowable (18), and 
warrantable by the habeas corpus act, and 
rendered more effectual by 8 G. III. c. 15. 


Tre king's pardon muſt be ſpecially 
pleaded ; but of a pardon by act of par- 
liament, the judges are bound to take no- 
tice, ex officio (19); and the benefir of the 
latter cannot be loſt by any laches or neg- 
ligence, as of the former (20). The king's 
pardon muſt be pleaded at a proper time. If 
a man is indicted, and has a pardon, and 
afterwards puts himſelf on his trial by plead- 
ing the general iſſue, he has waived the be- 
nefit of it (21). If he avails himſelf there- 
of, as ſoon as he may, it may be pleaded 


) By an act paſſed the 17 and'18 G. III. ſuch condition 
of tranſportation is changed to labour on the river Liffey. 
(17) 2 Hawk. p. c. 394- (18) Tranſportation is ſaid 
to be inflicted as a puniſhment, by ſtat. 39 E. c. 4. See 
Barr. 352. (19) Foft. 43. (20) 2 Hawk. p. c. 

397. 21) Ibis. 396. 
upon 
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upon arraignment,—or in arreſt of judg- 
ment,—or in bar of execution, 


By 5 and 6 W. & M. c. 13. the judges 
have a diſcretionary power to bind the cri- 
minal pleading ſuch pardon to his good be- 
haviour, with two ſureties, for a term not 
exceeding ſeven years. 


A PARDoN by the king acquits the offend- 


er from all corporal penalties and forfeitures, 
annexed to the offence for which he receives 
pardon ; but nothing can reſtore the blood 


when once corrupted by attainder, but par- 
liament. If a perſon attainted receives 


the king's pardon, and hath afterwards a 
fon, he may be heir to his father ; tho' had 
he been born before the pardon, he could 
never haye inherited. 


CHAP, 


( 493 ) 
C H A P. XXXII. 


O Execution. 


4 1 HIS is the completion of human pu- 
niſhment, and is to be executed by the ſheriff 
or his deputy in all caſes, whoſe warrant, 
if for the execution of a peer, is under hand 
and ſeal of the judge (1), when he is tried 
in the court of the lord high ſtewart; when 
in the court of peers, it is by writ from the 
king. In all other caſes the judge ſigns the 
liſt of the priſoners names with their ſepa. 
rate puniſhments in the margin, and leaves 
it with the ſheriff. In a capital felony, it 
is written oppoſite the priſoner's name, 
Let him be hanged by the neck”; and this 
is the ſheriff's warrant (2). The ſheriff is 
to do execution in convenient time, which 
in the country is left at large. In London, 
the recorder iſſues his warrant to the ſheriffs, 
to do execution on the day, and at the place 
aſſigned. In the King's Bench, if a priſo- 
ner is brought by Habeas corpus to be tried at 
the bar, there is a rule made, ſpecifying the 


(1) 2 Hal. Pp. c. 409. (2 5 Med. 22. 
time 


| 
| 
| 
| 
| 
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time and place of execution (3), or leaving 


it to the diſcretion of the ſheriff. But in 
the caſe of murder, it is enacted by 25 G. II. 
c. 37. that execution ſha!! he performed on 
the next day but one after ſentence paſſed, 
all thro the kingdom; otherwiſe the time 
and place of execution is no part of the judg- 
ment. (4) The ſheriff cannot a/ter the man- 
ner of execution by ſubſtituting one death 
for another, without being guilty of felo- 


ny. 


IT is held, that the king cannot change 
the puniſhment of the law, by altering the 
hanging or burning into beheading (5), tho' 
when beheading is part of the ſentence, the 
king may remit the reſt. If judgment is to 
be hanged by the neck till he is dead, and thc 
criminal be not thoroughly killed, but re- 


vives, the ſheriff muſt hang him again (6). 


(3) State Trials, vi. 332. Foſt. 43. (4) So held 
by the twelve judges, Mich. 10. G. III. (5) 3 Inſt. 52 
2 Hal. p. c. 412. (6) 2 Hal. p. c. 412. 2 Hawk. p. 4. 


453. 


CHAP. 


( 495 ) 


C H A P. XAXAEL 


Of the Riſe, Progreſs, and gradual Improve - | 
ments of the Laws of England. 


N OTHING ſhort of a full recital of 
every line from Sir William Blackſtone, can 
give the reader any idea of a ſubje ſo ex- 
tenſive, as that comprized under this head; 
and ſuch a repetition would not only have 
the appearance, but the effect of ſwelling 
this elementary work to too great a ſize, 
without tending to one ufeful purpoſe; ſince 
the matter of which it treats, cannot be 
ſufficiently known in any epitome, ſo long 
as a thorough knowledge of the hiſtory of 
that country, by whoſe laws we are govern- 
ed, and to whom we are ſo intimately con- 
need, ſhall be eſteemed a polite, if not a 
uſeful and neceſſary part of the education of 
the youth of theſe kingdoms. Let it, there- 
fore, ſuffice to ſay, that in this chapter of 
Sir William Blackſtone's Commentaries, 
there is to be found an abridgment of the 
juridical hiſtory of England, from the ear- 
lieſt period, in which the Druids fixed a re- 
ſidence (marking the revolutions and altera- 
tions 
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tions that have periodically happened by 
the invaſion of William the conqueror , 
the vaſt alteration in juriſprudence under 
Edward III. the eſtabliſhment of proteſtant- 
iſm by Henry 
reſtoration of Charles II.; the abolition of 
military tenures, and the acquiſition of the 
| habeas corpus act under that monarch,) down 
to the glorious revolution of 1688, and the 
ſubſequent ineſtimable bleſſings, by a re- 
gular gradation of the recovery of the 
| liberties of theſe countries, ending in a 
recognition of the power of the legiſlature, 
to alter the ſucceſſion of the crown; and eſ- 
tabliſhing that power, by placing the pre- 
ſent illuſtrious family on the throne. 


Exp or THE SECOND VoLUME. 


VIII. and his children; the 
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218. 
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29. 
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paſ ure, II. 117. 
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cum teſlamento an- 


nexo, I. 374. 
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I. 376. 
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court of, II. 28, 408. 
Admiſſion of a clerk, I. 87. 
Admittance to copy holds, I. 296. 
Admiltendum clericum, writ ad. II. 
125. 
Adverciling for ſtolen goods, II. 


limited or ſpecial, 


307. 
Adultery, I. 107. II. 59, 363. 
Advocates, II. 13. 

Advowlon, I. 127. 
Aﬀetum, challenge propter, II. 182. 
Affinity. I. 103. 


Affirmance of judgments, II. 205. 


Aﬀeay, II. 316. 

Age, action ſuſpended by, II. 156. 

— of conſent to marriage, I. 
103. 

— perſons, how reckoned, 
I. 115. | 

Aggregate corporations, I. 117. 

Agiſiment, I. 344. 

Agnus dei, II. 290. 

Aid- prayer, in real actions, II. 154. 

Aids-feodal, I. 143. 

— patliamentaiy, I. 63. 

Ale-houſes, II 339. 

——— licences, I. 68. 

Alias writ, II. 144, 444. 

Alienation, title by, 1. 257. 

— — flne for, I. 144. 

8 forfeiture by, I. 247. 
ens, I. 77, 234, 249, 260. 
II. 288. * 

duty, I. 64. 

Alimony, I. 108. II. 39. 

Allegation, II. 40. 

Allegiance, oath of, I. 78. 

m— ſu to take 
it, II. 290. 

Allodial property, I. 151. 

Allowance of franchiſe, II. 136. 

— — pardon, II. 489. 

— — bankcupt, J. 362. 


1 


Alluvion, I. 242. 
Almanacks, I. 317. 
Alteration of deeds, I. 264, 
Amended bill in equity, II. 224; 
Amendment at law, II. 203. 
Anceſtor, I. 217. 
Anceſtors, how numerous, I. 21). 
Anceſtral actions, II. 85. 
Animals, larciny of, II. 381. 
, propriety in, I. 124, 313, 
Animo furandi, II. 379. 
Animus rewertendi, I. 306. 
Annuities, I. 136. 
Anſwer in equity, II. 223. 
Antient demeſne, I. 149. 
Apoſtacy, II. 246. 
Appareut heir, I. 220. 
right of poſſeſſion, I. 214, 
Appeal by approvers, II. 452. 
how differing from a wit 
of error, II. 22. 
— = Of arſon, II. 441. 
m— death, II. 441. 
m— ſelony, II. 441. 
— — lat ciny, II. 441. 
——— mayhem, II. 441. 
: trcaſon, II. 44t. 
— pe, II. 441. 
ptoſecution by, II. 441, 
to parliament, II. 241. 
to Rome, II. 288. 
Appearance to actions, II. 147. 
— — bill of equi, 
II. 221. 
Appellee on approvement, II. 451. 
Appendant, advowſon, I. 127. 
— common, I. 131. 
Appointment to charitable uſes, 
J. 298. 
Apprentices, I. 98. II. 330. 
Appropriations, I. 84. 
Approvement, II. 451. 
— — of commons, I. 13. 
Approvers, II. 451. 
compelling ptiſonets io 
become, II. 303. 
Appurtenant, common, I. 131. 


Arbitration, II. 9. 5 
Archbiſhop 


Archbiſhops, I. 12, 81. 


— court, II. 25. 


—— popilh, coming into 


1 the kingdom, II. 277. 
+ Archdeacon, I. 83. 


court of, II. 25. 


In DIX | 


Aſſize of bread, breaking, II. 
327. 


rent of, I. 138. 
writ of, II. 85. 
Aſſumpſit, II. 68. 

implied, II. 7t. 


Armed, being unuſually, II. 320. Aſſutances, common, I. 260, 


«. Armies, I. 46. 
— = ſtanding, I. 94. 
Armour, coat of, I. 326. 


15 —— — embezzlivg the king's II. 


Attachqent for contempts, II. 
419. : 
— — in chancery, II. 221. 


287. clamation, II. 221. 
Arms and ammunition, exporting ——— writ of, II. 142. 
of, I. 47. Attainder, I. 236. II. 478. 


—, rights of having, I. 9. 


Arraignment, II. 448. 


Array, challenge to, II. 180. 


Attaint, grand jury in, II. 176. 
writ of, II. 2o1, 470. 
Attainted perſons, diſqualification 


Arrelts of judgment, II. 194. 477. of, I. 257. II. 478. 


" erſons, II. 148, 423. Attempt to rob, II. 388. 

" — foldiers and tailors, I. fleal fiſh, II. 383. 

n 94. | Atteſlation of deeds, I. 264. 
Arſon, IT. 372. — — — deviſes, J. 299. 
appeal of, II. 441. Attorney at law, II. 13. 292. 
Articles of the navy, I. 96. m— ct gat, II. 
—— war, I. 94. ; . 

Artificers, I. 93. | general, II. 15. 
— ., ching abroad, II. — — '0rmation 
331. by, II. 135, 216, 438. 

Ut — —, tranſportirg them, II. Audita querela, writ of, II. 202. 

* 330. Auditors in account, II. 72. 

g Aſcendants ſhall never inherit, I. Awerie carucæ, II. 4. 

221, Averment, II, 162. 
þ Afaults, II. 46, 316, 369. Augmentation of vicarages and 
vo Aſſemblies, riotous and unlawful, curacies, I. 84, 88. 

II. 317. Avowty, II. 64. 


51 Aſenſu patris, dower *, I. 169. Aurum reginæ, . 34. 
; Aſſignees of bankrupt, I. 358. 
Aſſiznment of bankcupts effects, Auter wie, tenant pur, L461, 


Auter fois acquit, plea of, IT. 455. 
Hle, writ of, II. 85. 
B. 


Batchelors, knight. I. 03. 
Backing warrants, II. 425. 
Bail, above, II. 150. 


kt, I. 360. 
— wr, I 70. 
— ela, I. 273. 
Atze, commiſſion of, II. 24, 409. 
132, ——— courts of, II. 24. 
— grand trial af, II. 176. 
3 ;judges of, II. 24. 


I. 276. 


„ killing them, ——, common, II. 147. 


— , exceſſive, I. 5. II. 430. 
Bail, 


R Kk 2 - 


LI D-IL; 


Bail in criminal caſes, II. 429. 

— ia _ — 204. 

— ., refuſing, II, 429. 

—. ſpecial II. — 

——, inſufficient, II. 430. 

— to the action, II. 150. 

— to the ſheriff, II. 149- 

——, puniſhment for teſuſing ſuf- 
ficient, I. 5. 

Bailable or not, who, II. 430. 

Bail, bond, II. 150. 

Bailiffs, I. 71. 

Bailiwicks, II. 144. 

Bailment, I. 344. 

Ballot for jurors, II. 180. 

Bankers, may be bankrupts, I. 


353. 

Bankrupt, I. 353. 

Bankruptcy, I. 255, 353. 

m— cognizance oſ, II. 217. 

— — fraudulent, II, 326. 

Banneret, knight, I. 93. 

Banns of — I. 107, 

Bacr of _— 170, 

— —, plea in, II. 159, 455. 

. and ſale of lands, I. 278. 

Barons, I. 91. 

Baronet, I. 93. 

Baronies, I. 43 

of biſhops, I. 92. 

Barretry, II. 307. 

Barrifiers, II. 15. 

Baſe fees, I. 154. 

Baſtard, I. 112. 

w— —, adminiſtration to, I. 376. 

———, Concealment of its death, 
Il. 359. 469. 

— , Eigne, I. 233- 

— —, incapacity of, I. 113, 
233- R 

m— maintenance of, I. 113. 

——, puniſhment for having, 


I. 113. II. 268. 


Bath, knight of the, I. 93. 
Battle, trial by wager of, I. 174, 


461. 
Battery, IT. 46, 369. 
of a clergyman, II. 370, 


Battery of a ſervant, II. 61. 
Bawdy-houſes, II. 238, 267, 339. 
Beacons, I. 47. 


Behaviour, good, ſecurity of, Il. 


396, 400, 492. 
Beheading, II. 280. 
2 


Beneſit of clergy, II. 472. 
Beſayle, writ of, II. 85. 
Bigamy, II, 335. 
Bill for patents, &c. I. 283. 
— in equity, II. 219. 
— in parliament, I. 27. 
u c paſſed, 
ff, 
—— of exceptjons, II. 188. 
—— exchange, I. 350. 
————— inditment, II. 434. 
M iddleſex, II. 146. 
— privilege, I. 235. 
— rights, J. 8 
—— or note, forging of it, Il, 
3. 
4 — ——, ſtealing, II. 380. 
——, true, II. 435. 
Biſhops, I. 12, 81, 92. 
—— Certificate, trial by, Il, 
173. 
m——, not electing or conſe- 
crating, II. 290. 
—— . right to try, or be tried 
as a peer, II. 406. 
3 their power to diſtrein, 


Wy 
Black act, II. 365, 385, 390. 
Black lead, ſtealing ot, II. 380. 
Blaſphemy, II. 265. 
Blood, corrupted, I. 236. II. 475. 
— —, inheritable, when extiad, 


I. 233. | 
— — of the firſt purchaſer, I. 
3 
— —, whole and half, I. 226, 


375. 
Body, corporate, I. 117. 
——, how protected, I. 4. 
——, politic, I. 117. 
Bonds, I. 280. : 


— of arbitration, II. 9. 
Tj Books, 


Burial 
Byrnj 
bye la 


— 


Cance 
Capac 

Tt 
Capias 


— — 


Books, popiſh importing or ſelling Carrier, action againſt, II. 73. 1% 


theirs, II. 290. 
Borough, I. 20. 
Il — — courts, II. 33. 
Borrowing, I. 345. 

Botes, I. I 3. 6 

Bottomry, 1. . 

Bound bali 1 71. 

Breach of covenants, II. 69. 
— — duty, II. 73. 
- the peace, II. 314. 
—— priſon, II. 304. 
Bribery at elections, I. 28. 
— in magiſtiates, II. 312. 
Bridges, annoyauces in, II. 338. 
Brokers, I. 111, 

brothels, frequenting, II. 267. 
—, keeping, II. 238, 267, 


339. 

Buggery, II. 369. 

Burgage, tenure in, I. 146. 

Burgle iy, II. 374. 

0, Burial expences, I. 378. 
— of a felo de ſe, II. 354. 
Burning in the nand, II. 472. 

ll. — . ilful. II 277, 372, 390. 
— to death, II. 281, 363. 


ne- bye laws, I. 118. 
— ation on, II. 50. 
ried , 
S 
ein, 


Cancelling deeds, I. 264. 
—— o of wills, I. 373. 
5 Capacity of guilt, II. 236. 
— to purchaſe or convey, 
I. 257. 
io, WI Copias to hear judgment. II. 477. 
— — ad reſpondendum, II. 143. 
e annoy II. 208. 
— in withernam. II. 64. 207. 
— — utlagatum, II. 145, 446. 
Capita, diutibutions per, I. 384. 
Capital puniſhments, II. 477. 
Capture at fea, I. 312. 
Gaids, I. 67. ' 
9 knowledge of infants, II. 
368. 
oks, 


Cart bote, I. 133. 
Caſe, action on the, II. 48. 
—-, reſerved at nift prius, II. 
192. 

3 ſtated out of chancery to 
K. B. II. 230. | 

Caſual ejector, II. 94. 

Cattle, malicious killing, or main- 
ing, II. 390. 

— owners anſwerable for, 
II. 67, 101, 358. 

Caveat, II. 40, 121. 

Cauſes, challenges for, II. 181 465. 
—— of demerrer, II. 167. 

Ceipi corpus, II. 147. 

Certificate, for colts, II. 102. 
into chancery, II. 230, 
of bankrupt, I. 361. 

„trial by, II. 172. 

Certiorari, II. 404, 411, 447. 

Ceſſavit, writ of, II. 113. Ii 
Ceſtuy que uſe, I. 274. 4 1 


— 2 die, I. 16 | 15 1! 


— 


———, when to be ſup- 1 
poſed dead, I. 199. N. 
Chains, hanging in, II. 362. 1 
Chalking, II. 48. | 
Challenge of jury, II. 180. 465. 1 
to fight, II. 321. 

Champerty, II. 309. 


Chance, an unlawful act by, II. 


237. 
Chancellor, his name and office, 
II. 21. 


„ killing him, II. 276. 
— — lord, II. 9. : 
—— of a dioceſe, I. 83. 
— of the biſhop, II. 25. 
—— — dutchy of Langaſ- 
ter, II. 32. 
—— — unirerſty, his 
count, I]. 34. 
Chance wedley, II. 351, 
Chanceiy, court of, II. 21. 
Chapter, dean and, I. 83. 
Charge to grand jury, II. 434. 
Chaiitable uſe, l. 248, 298. 
Charitable 


. 


Chatitable uſe, commiſſion of, II. 
216. 

Chaſe, I. 135, 321. 

— —, beaſts of, I. 135. 

Chaſtity, homicide in defence of, 
juſtifiable, II. 349. 

Chattels, peiſanal, 1. 304. 

, real, I. 304. 

Chaud medley, II. 351. 

Cheats, action againſt, II. 73. 

Cheating, II. 326. 

at play, II. 343. 

Cheßer, courts of, II 32. 

' Cheviſance, I. 353. 

Chi'dien, their duty, I. 112. 

Chirogtapher, I. 287. 

Chivalry, court of, II. 27, 407. 

its juriſdiction, 

Chaſe it ton, 
e in action, I. 309. 

, . I. 


— — 


336. | 

Chriſlianity, offences againſt, II. 
246. 

Church, marriages in, I. 107. 

„offences againſt, II. 248. 

———, or Church-yard, affrays 
in, II. 315. 

rates, I, go. II 40. 

, repairs of, II. 38. 

wardens, I. go. 

Cinque ports, court of, II. 32. 

Circuit, II. 24. | 

C:rcumltant'al evidence, II. 187. 

Citation, II. 40. 

Civil corporations, I. 117, 

—— injuries, II. 1. 

—=— ſtate, I. 97. 

Clearing contempts in chancery, 
1 

Clergy, I. 80. 

„hedefit of, II. 472. 

, beatiog the, II. 370. 


Chlericondmitiend;, tit de, II 207. 
Cleik of the market, his coutt, II. 
413 
Clients, II. 14. 
„ | 1 
Chi piug che Coin, II. 283. 


Cloaths, deſtroying of, maliciouſy, 
I. 290. 


Cleſe wiits, I. 283. 


Coal mines, ſetting fire to, II. 391, 


Coat armour, II. 43. 

Codicil, I. 371. £7 

Cognizance, claim of, II. 155. 
416. 

— — te droit come cen be; 
fine ſur, I. 288. 

— — de droit tantum, ſu 
fine, I. 288. 

in replevin, II. 65. 

— — of wrongs, II. 35. 

Cognizee, of a fine, I. 286. 

Cognizor, of a fine, I. 286, 

Coin, falſifyiog it, II. 275, 278, 
284. | 

—., ſelonies and miſdemeſnors 
relating to, II. 283, 296. 

——, treaſons relating to, Il. 275. 

Coinage, inſtruments of, treaſon: 
relating to, II. 276, 

„tight of, I. 49. 

Collateral kindred, I. 218. 

—— deſcent, I. 225. 

- iſſue, II. 488. 

Collation to a benefice, I. 8). 

Collecting the goods of the de. 
ceaſed, I. 379. 


— 


Colleges, I. 121. 


, their viſitors, I, 121. 

Collezendum bona defundi, leiten 
ad, . 375. 

Colour ot title in pleading, II. 
162, 

Combinations, II. 329. 

Commendam, I. 88. 

Commerce, king the arbiter of, I. 


49. 
Columiſſion of bankrupt, I. 357. 


lunacy, I. 62. 
— — the peace, I. 73. 


: „to examine witneſſes, 
II. 226. 1 
- to take anſwers in equl- 


ty, II. 224. 


Commilion 


T7 fn D322 


Commiſſion of rebellion in equity, 
II. 221. | 
Commitment of bankrupt, I, 259. 
— - perſons accuſed, 
II. 432. 

Commitee of patliament, I. 27. 

— — ; tic, I. 62. 

Common appendant, I. 131. 
— appurtenant, I 131, 
—— in groſs, I. 132. 

— eltoyers, I. 133. 
——— paſture, I. 131. 

m—_— piſcary, I. 132. 
—— arm 4 L. 23% 
m—, becauſe of vilcinage, I, 
132. 

. right of, J. 131. 
— bail, II. 147. 

—— barretry, II. 307. 

Common pleas, court of, II. 18. 

— „juſtices of, kil- 
ling them, II. 276. 

—. diturbance of, II. 116. 
—. eſtates in, I. 209, 310. 

— jury, II. 180. 

—— law, corporation by, I. 
118, | 

— — . dower at, I. 169. 
—— nuſances, II. 338. 
— prayer, Teviling it, II. 
248. | 
— Iecoyeries, I. 291. II. 
84. : 

——= ſcold, II. 341. 
_— ſeal of corporation, I. 
118, 

m— {yrcharge of, II. 117, 
— tenant in, I. 209, 310. 
—— youchce, I. 292, 
m— of ways, I. 133. 

Commonalty, I. 93. 

Commons, houle of, I. 13, 

Commorancy, II. 413. 

* the king's death, &c. 
272. | 
Competency of witneſſes, II. 188. 
Compoſition real, for tithes, I. 

129, 


with creditors, I. 363. 
rents, I. 53. 
Compound larciny, II. 385. 
Compounding felony, Ti 307. 
— — of informations, II. 


309. 
Compulſion, II. 238. 
Compurgators, II. 74. 
Concealment of baſtard death, II. 


359. 409. 
Conce ſſit 2 ſur, I. 289. 
Concluſion of deed, I. 263. 
— pleas, II. 157. 
Concord in a fine, I. 286. 
Conditions, breach of, I. 253. 
, eſtates on, I. 180. 
in deed, I. 182. 
in law, I. 182. 
— of a bond, I. 280. 
Conditional fee, I. 154. 
pardon, II. 491. 
Confeſs and avoid, the replica- 

tion may, II. 162. 


— — 


Conſeſſion of action, II. 197, 


—— indidment, II. 448. 
Confeſſo, bill taken pro, II. 221. 
Confinement to the realm, I. 47. 
Confirmation of biſhops, I. 81. II. 
un 
| —— lands, I. 272. 
Confuſion of s ods, I. 314- 
Conge deſlire, I. 83. a 
Conjugal rights, reſtitution of, II. 


3 | ſubtraQion of, II. 


39. 

Conjuration, II. 266. 

Contanguinity, I. 103. II. 216. 

Conſcience, court of, II. 34. 

Conſectation of biſhops, I. 81. II. 
290. 

Conſequential damages, action for, 
II. 67. 

Conſervator of the peace, I. 75. 

Conſideration of contracts, I 337. 

———— deeds, I. 261. 

Conſiſtory courts, II. 25. 

Conlort, queen, I. 33. 

Conſpiracy, 


. 
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n 


Conſpiracy, II. 310 

— —-, action of, II. 51. 

Conſtables, I. 75, 425. 

Conſtruction, ot deeds and wills, 
I. 299. 

Conſuetudinibus & ſervitjus, wit, 
a, 8.283. 

3 tenant by curteſy, 
167. 

Contemprs affecting the king and 
government, II. 295. 

in the courts of law, 
II. 418. 

Contingent legacy, I. 381. 

— — rider, I. 192. 

— „ truſtees to 

ſupport, I. 195. 

_ uſes, I. 274. 

Continual claim, II. 79. 

Continuances, II, 169. 

Continuands in treſpals, II. 101. 

Contract, I. 336. 

„action on, II. 45. 

—, expreſs, II. 67. 
— implied, II. 70. 
—— ot marriage, I. 102. 
— ſuit for, II. 


39. 
w—— between king and peo- 
ple, I. 39. j 
, imple, I 348. 
„ ſpecial, I. 349. 
Convention parliament, I, 11. 
Conventional eſtates, I. 161. 
Convetſion and trover, action of, 
II. 6E. 
Conveyances, I. 261. 
Conviction, II. 470. 
„ſummaty, II. 417. 
Convocation. biſhops in, II. 27. 
Co-parceners, I. 207, 
Copper coin, counterfeiting, II. 
254. a 
Copy of indictment, II. 464. 
—— Iccord of indictment, II. 


51. 
Copy hold, I. 148, 177. 


Copyhold for life, I. 148. 

. of inheritance, I. 148, 
— tight, I. 315. 
Cornage, teauie by, I. 145. 
Corn tents, I. 267. 
Corody, I. 51, 136. 
Coronation oath, I. 39. 
Coronet, I. 72. II. 425. 
—— his coutt, II. 413, 
Corporation, I. 117, 320 a 
— — its name, I. 118. 
act, II. 264. 
— cuts of, II. 23. 
— — its diſſolution I 121, 


—— 8ẽ 


— — its lands, if dif, 


I. 121, 239. 
ä its powers, Tights, 
capacities, I. 118. 
Corporeal hereditaments, I. 12; 
Corpſe, diſturbing it, I. 326. Il, 
384. : 
Corregtion of apprentices, I 9, 
w—— Of children, I. 112. 
of ſervants, I. 99. 
—— of wife, I. 109. 


Corruption of blood, I. 236. l. 
-8 


Corined morſel, trial by, II. 460, 

Coſinage, Wiit of, II. 86. 

Colts, I. 332. II. 198. 

— — in equity, II. 229. 

— — no wote, than damages, II. 
200. 

— — on not going to trial, Il 
178. 

Cottages, II. 340. 

Covenants, II. 68. 


— 


w— i a deed, I. 263. 


, real, II. 69. 


1 0% to ſtand ſe. zed to uſe, 
- 877. 


— writ of, I. 286. 6. 
Councils of the king, I. 36 #14 
„action againſt, II. 73 
— ũ ⁰iſor priſoners, II. 467. 
. when ſilenced, II. 14. 
Count in declaration, II. 153- 
| Countericiting 


C 


Counterſeiting the king's money, Damage, feaſant, II. 3. 


- ſeal, II. 


II. 275. 


—— — 


275. 
— trial by the, II. 462. 
County-court, II. 17. 

Court, II. 12. 402. 

—, baron, II. 16. 

— leet, II. 412. 

—. martial, I. 94. 

——, power to erect, I. 48. 
—, profits of, I. 55. 
Craven, Il. 462. 


Credibility oi witneſſes, II. 187. 


Crimes, II. 233. 
Criminal converſation, II. 59. 
Croſs bill, II. 224. 

—— Cauſes, II. 228. 

— emzinders, I. 303. 
Crown, deſcent of, I. 32. 
— office, II. 
tent, I. 53. 
Cucking-ſtool, II. 341. 
Cul-prit, II. 458. 

Cutate, I. 89. II. 37. 
Cuifing, II. 265. 

Cuctely, tenant by, I. 165. 


165. 


Cuſtody of idiots and lunatics, 


I. 61. 


m— pore, I. 51. 


Cuſtom, I. 244. 321. 


— —, ſpecial alienation by, I. 


296. 
, dower by, I. 169. 
— hcriot, I. 324. 


m_—— Of London, how tried, II. 


173. | 
— freeholders, I. 178. 
Culloms on merchandiz*, I. 64. 
Ciiftos rotolorum, II. 412. 
Oder, duty on, I. 64. 


D. 


in Iteland, I. 


Damages, I. 352. 

Dar ſien preſentment, aſſize of, II. 
121. 

Date of a deed, I. 263. 

Day of continuance in court, II. 
169. | 


grace, I. 351. II. 141. 

Deaf, dumb, and blind, I. 62, 368. 

Dean and chapter, I. 83. 

Death, appeal of; II 441. 

Debt and detine, action in, II. 68. 

Debt, I. 348. II. 67. 

—=, action of, II. 68. 

— on forteiture, II. 71. 

a bye-law, II. 50. 

judgment, II. 70. 

— — penal aus, II. 
71. 

——, information for, II. 1 35. 

——, national, I. 68. 

Debtee executor, II. 10. 

Debtor, to deliver his effe ts, II. 
326. 

Debts, priority of, I. 379. 

Deceit, action of, II. 74. 

* os the caſe, in 
natute of, II. 75. 

N of the king ia his grants, 
42. 

Declaration, II. 152. 

Declaratory laws, I. 7. 

Decree in equity, II. 229. 

Dedimus poteſtatem, I. 73. II. 224. 

Deed, I. 261. | 

— — poll, I. 261, 

Deei-lealing, II. 382. 

— -——— in diſguiſe, II. 315. 

Default, judgment by, II. 154, 


— — — 


— ————— 


197. 

Deteaſance, deed of, I. 273, 281. 

Defectum, cliallenge, propter, II. 
181. 

Detenſive allegation, II. 30. 

Detorcement, II. 82. 

Detorciants, I. 286. II. 82. 


Damage to a man's property, II. Degradation of a peer, I. Q3. 


67. 


— peeteſs, I. 92. 
egtecs 


TR Mr TD © 
Degrees conferred by the arch- Diminiſhing coin, II. 283. 


biſhop, I. 82. | Direct prerogative, I. 41. 
——  =- of conſanguinity, I. 217. Ditability, plea to, II. 156. 
— — guilt, II. 240. | Diſabling a man's limbs or mem. 
Delegates, court of, II. 26. bers, II. 364. 

— in academical ſtatutes, I. 266. 
cauſes, II. 34. Ditclaimer of tenure, I. 249. 
Delidum, challenges, propter, II. Diſcontinuavce of aQion, II, 15,, 
183. — — ellate, II. 80. 
Delivery of a deed, I. 263. Diſcovery of accomplices, II. 452. 


Demeſne, lands antient, I. 149. Disfiguring, II. 364. 
of the crown, I. Diſguiſe, II. 315. 


53. Diſmiſſion of bill in equity, II. 228. 
Demiſe of the crown, I. 29. Diſorderly inus, &c. II. 339. 
Demoliſhing churches, &c, II. 386. perſons, II. 339. 
Demurrer, II. 167. Diſpenſation from the Pope, 1, 

book, II. 170. 290. 

in equity, II. 222. —_— power of the king, l. 8, 

to evidence, II. 188. Diſpoſſeſſion, II. 76, 97. 
3 an indictment, II. 454. Diſſection of murcerers, II. 362. 
Denial of rent, II. 78. Diſſeiſin, I. 213. II. 77. 
Denizens, I. 77, 234. at the parties election, II. 
Deodand, I. 60. _ We | 
Depoſitions in equity, II. 225. Diſſenters, proteſtant, II. 249, 
Deprivation, I. 88, Diſſolution of parliament, I. 29. 
Derelict lands, I. 242. Diltreſs, II. 3. 
2 conveyances, I. 264. 5 be II. 6. 
Deſcender, writ of, formedon in, — , infinite, II. 113, 148. 

1 88. 1 — ., {ale of, II. 85 T0 

Deſcent of lands, I. 216. w—, ſecond, II. 6. - 
the crown, I. 32. Diſtribution of inteſtaces effects, I, 
, rules of, I. 220. 383. 
Deſertion, II, 287. Di/ſlringas in equity, II. 222. 


in detinne, II. 208. 
juratores, II. 177. 
to compel appearance, 


Detainer, forcible, II. 80, 319. 

Determinable freehold, I. 162. 

Determination of will, I. 476. 
2tinue, action of, II. 66. II. 143. 

Deviſe, I. 298. Diſturbance, II. 116. 


Deviſee, liable to debts of the de- , of common, II. 116. 
viſor, I. 300. —— fianchilea, II. 116, 


Die fine, II. 169. — atronage, II. 120. 
— I. 67. 5 — . aſſemblies, 
Diet, excels of, II. 342. II. 250. 

Dignity, royal, I. 41. r 6 80 
Dięnities, I. 134. — ways, II 119. 
Dilapidations, II. 38. Ditturher, I. 251. 

Dilatory pleas, II. 156, Diverſity of pleas, II. 454. 


Dividend 


54 


52. 


nd 


36 


FF NAD E:X5 
pividend of bankrupt's effects, I. 


Divorce, I. 107. II. 39. 


Do ut des, I. 525 
33 


— facias, 
DoRrines, illegal 


. ſervice, tenure by, I. 150. 


7. 
„I. 31. II. 292. 


Dogs, &c. owners anſ{werable for, 


II. 67. 


Domitae nature, animals, I. 305. 


Donation, cauſa mortis, I. 382. 


Donative advowſons, I. 128. 
Done, grant et render, fine ſur, I. 


289. 


Donis, ſtatute de, I. 154. 


Double fine, I. 289. 


—— plea, II. 167. 
Dowager, queen, I. 33. 


Dower, I. 167. 


— ad oflium eccleſiæ, I. 169. 


— aſſignment ot, I. 170. 
— bar of, I. 170. 


— at common law, I. 169. 


—— by caſtom, I. 169. 


— ex aſſenſu patris, I. 169. 


— unde nibil habet, writ of, II. 


84 


— writ of right of, II. 85. 
Drawing to the gallows, II. 280. 
Drunkenneſs, II. 237, 267. 

Dublin harbour, felony in, I. 
Dutchy, court of Lancaſter, II. 


32. 
Duelling, II. 352, 359- 
Dues, eccleſiaſtical, non-payment 


of, II. 38. 
Dukes, p 


L vs. 
Durante 1 adminiſtration, 


I. 373. 


* 


47. 


n nr" cle, adminiſtra- 


tion, I. 373. 
Dureſs, I. 258. 


— of impriſonment, I. 3. 


m— per minas, I. 4. II. 238. 
Durham court, II. 32. 


Duties of the kin 
Dwelling houſe, 


I 


I. 39. 
372, 385. 


E, 


Earl, I. 91. 
Ear cut off, SY » 330» 364, 392. 
Earl marſhal, his courts, II. 27, 


407. 
Earneſt, I. 339. 
Eaves droppers, II. 340. 
Eccleſiaſtical corporations, I. 117. 
. — Courts, II. 25. 
w——_ thc cogni- 
zance, II. 35. 
— — jurisdiction in the 
crown, II. 41. 
Education of children, I. 110. 
Egyptians, II. 337. 
Ejedione ſirmæ, II. 94. 
Ejectment, action ot, II. 94. 
Election of biſhops, I. 81. 
members of parliament, 
I. 19. 


Scotch peers, I. 13,18, 


Il. 292. 
Eleemoſynary corporations, I. 118. 
Elegit, eſtate by, I. 187. 

——, Wtit of, II. 212. 
Eloignment, II. 64. 

Elopement, I. 108. 

Ely, courts of, II. 32. 

Embargo, I. 48. 

Embaſſadors, I. 43. | 
— —, infringement of their 

rights, II. 270. 
Emblements, I. 163, 176. 
Emboweling alive, II. 280. 
Embracery, II. 312. 

Enabling ſtatutes, I. 268. 
Encloſure, diſſieſin by, II. 77. 
Endowment of widows, I. 167. 
Enemies, II. 274. 

— — 90s, [. 312. 
Engtoſſing. II. 328. 

Enlarging an eſtate, I. 271. 
Enquiry, writ of, II. 198. 
Enſient, I. 193. 

Entails, l. 156. 


Entry, 


rr I - 
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Eatry, II. 2, 80. 
——-, forcible, II. 80, 319. 


———, taken away by deſcent, II. 


_ 
——, Writ of, II. 83. 
Equity, court of, II. 20, 215. 


—— and law diſtinguiſhed, II. 


215, 


——, proceedings in, II. 215. 
=——— of redemption, I. 186. 
—— Jeſerved, II. 230. 
———— ſide of chancery, II. 21. 


exchequer, II. 20. 


Error, colts in, II. 199, 204. 
——, Writ of, II. 202. 483. 


7—— 


—— where proſecuted, 


IL 204. 484. 


Eſcape, II. 149, 209, 304. 


action for, II. 73. 
allilting in, II. 304. 


Eſcheats, I. 61, 144, 148, 236. 
Eſquites, I. 93. 

Eſſoign day, II. 140. 

Eitate in lands, I. 151. 

Eſtoppel, II. 161. 

Eſtovers, common of, I. 133. 

Ettrays, I. 59. 

Eflreat of recognizance, II. 397. 

Efirepement, writ of, II. 108. 

Evidence, II. 185. 467. 

Ex officio, informations, II. 438. 

Examinations in equity, II. 226. 

—— Of 2 bankrupt, I. 


360. 


429. 


— 


priſoner, II. 


—, tryal by, II. 171. 


Esceptions, bill of, II. 188. 


to anſwer in equity, II. 


223. 
Exchange, bill of, I. 349. 


L 33 


, deed of, I. 269. 


—— of goods and chattels, 


— —— 


. lands, I. 269. 


Exchequer chamber, court of, II. 
23. 
— court, II. 20. 


Exchequer recei t f, II. 20. 

Exciſe, I. 65. . 

. offences againſt, how tried, 
__ 

Excommunication, II, 41, 

Excommunicate capiendo, writ 4, 

II. 42. 


deliberando, wiit 


de, II. 42. 
Exculable homicide, II. 350, 
Executed contract, I. 336. 
fine, I. 288. 
—— rewainders, I, 192. 
— ue, I. 275. 
Execution, civil, II. 206. 
criminal, II 493. 


— —, plea in 
of, II. 488. * ba 

wy » precept of, 
II. 493. 

— ule for, II. 
493- 


| judgment, II. 


—. Varying from 
348. 494. 


» warrant of, 


493. 


——, Writ of, II. 


73. 


—— of deviſes, I. 299. 
— proces of, II. 206. 
Executive power, I. 31. 
Executor, I. 
— de fon tort, I. 377. 
——— ot executor, I. 376. 
Executory contracts, I. 336. 
— deviſe, I. 195, 274. 
———— temaindets, I. 192. 
Exemption from tithes, I. 129. 
Exigent, writ of, II. 144, 445. 
Expences of prolecution, II. 470. 
———— pioſccutots, II. 470. 
Expoi tation of wool, II. 324 
Expiets condition, I. 181. 
—— contiact, I. 335. II. 67. 
—— malice, II. 359, 
Extinguiſhment of eltate, I. 271 
Extortion, II. 313. 


Extra» 


Facto 


Facuil 
Fade. 
Facio! 
Far's, 
Falſe | 
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D 


Fxtra-parochial tithes, I. 52. 

Eye, putting out, II. 364. 

Eyre, juſtices in, killing them, II. 
276. 


P. 


Facio ut des, I. 337. 

—— facias, I. 336. 

Ficoities, revenue on, I. 62. 
fade. king de, II. 273. 

Factors, I. 99. 353. 

Feirs, I. 49. II. 105. 

Falſe impriſonment, II. 52, 370. 
action of, II. 


— 


Rag judgment, writ of, II. 17, 
202. 

— news, II. 320. 

— return, action for, II. 73. 

— verdict, II. 201, 312. 

— weights and meaſures, II. 


27. 
Falfying judgment, II. 484. 
— Coin, II. 275, 283, 296. 
— attainder, II. 485. 
kame, good or ill, II. 400. 
Fear, putting in, II. 388. 
fee, I. 140, 151. 
=, farm rent, I. 138. 
=, limited after a fee, I. 275. 
— ſimple, I. 151. 
=, conditional, I. 154. 

— tail, I. 157. 

=, to council, II. 14. 

Feigned iſſue, II. 229. 

Feode ſe, I. 370. II. 354. 
Felons, I. 370. 

Felonious homicide, II. 353. 
Felony, II. 182. 

—— appeal of, II. 441. 
—-, compounding, II. 307. 
—— miſpriſion of, II. 296. 
lene covert, I. 259, 368. 
Feodal iyſtem, I. 140. 
Feoffment, I. 265. 

lire nature. animals, I. 305. 


Fetters, II. 448. 

Feuds, I. 140. 

Feudum antiquum, I. 224. 

— novuem, I. 224. 

Fiction in law, II. 19. 

FiQitious plaintiff, II. 308. 

Fieri facias, II. 211, 

Final decree, II. 230. 

—— judgment, II. 198. 

Finding indictments, II. 435. 

Fines for alienation, I. 144. 

— in copyhold, I. 148. 

— of lands, I. 159, 285, II. 69. 

— executed, I. 288. mY 

ſur cognizance de droit come 
ceo que il ad de ſon done, I. 288. 

— ſur cognizance de droit tan- 
tum, I. 288. 

—— ſus conceſſit, I. 289. 

—— ſur done grant, et render, 
I. 289. 

—— and forfeitures, when grant- 
able, II. 132. 

Fire, negligence of, I. 100. II. 374. 

—, ordeal, II. 460. 

—— works, II. 340. 

Firſt fruits, I. 52. 

Fiſh-coyal, I. 55 

—— ſtealing in diſguiſe, II. 315, 
382. 


— = „ Or at- 
tempting to ſteal, II. 383. 

Fiſhery, common of, I, 132. 

, free, I. 136. 

Fiſh-pond, deſtroying, II. 390. 

Fleets, I. 46. 

Flight, II. 481. 


Flotſam, I. 56. 


Foot of a ſine, I. 287. 

Force, injuries with, or without, 
IT. 46. 

, when repellable with death, 
Il. 34 


9. 
Forceable abduction, II. 365. 


LJetainer or entry, I. 80. 


319- 
Forecloſure, I. 186. 


F oreign 
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Foreign bill of exchange, I. 350. 
——— Coin, forging it, II. 283. 
296. 
—— prince, penſion from, II. 
297. 
—— ſervice, II. 277, 285. 
Foreſts, I. 55, 135. 
it 29. 


— — CJ, 

Foreſtallet, diſſeiſin by, II. 77. 

Foreſtalling, II. 328. 

Forfeiture, I. 68, 180, 319. 

— or cine, II. 478. 

— — of copyholds, I. 255. 

w— goods and chattels, 
I. 323. II. 481. 

— lands, I. 347. II. 

48380. 

Forgery, II, 392. 

Forma pauiperis, II. 199. 

Formedon, writ of, II. 88. 

Fornication, II. 267. 

Fortune-tellers, II. 266. 

Founder of a corporation, I. 120. 

Franchiſes, I. 134. 

—.—. allowances of, II. 136. 

————, diſturbance of, II. 
116. 

Frank-almoign, I. 150. 

——--marriage, I. 158. 

- pledge, view of, II. 412. 

— - tenement, I. 142. 

Fraud, cognizable in equity, II. 
218. 

—, Criminal, II. 327. 

Frauds and perjuries, ſtatute of, 
II. 69. 

Fraudulent deviſes, I. 300. 

Free ſoccage, I. 142, 146. , 

—— warren, I. 136, 321. 

—— fiſhery, I. 136. 

Freehold, I. 151. 

— —— ſe, I. 161. 

Fruit, ſtealing of, II. 379. 

Full-age, I. 115. 

Funeral expences, 378. 

Furandi animo, II. 379. 

Future, freehold in, I. 174, 190. 


G. Grant 
Gage, eſtates in, I. 184. _ 
Game, I. 320. wa: 
— —, deſtroying of, II. 344, — 
— — laws, II. 345. 3 
Gaming, II. 342. . 
houſes, II. 339. ar" 
Goal delivery, II. 409. 5 
Goalers, I. 72. "—_ 
» compelling priſoners 3 
be approvers, II. 303. 3 
Gardens, robbing, II. 379, Gun- 
Gaiter, knight of, I. 93. 4 
Gavel-kind tenure, I. 146. 4 
91 
General demurrer, II. 168. Grofic 
— ples, II. 159, 458, ſe 
— legacies, I. 381. 
| — _ ſeſſions, II. 410. 
— tall, 1. 157. 
— —— vercict, m. 469. — 
—— Warrant, II. 424. "TO 
Gentlemen, I. 92. 
Giſts of chattels, real and perſo- Lo 
nal, I. 333. cipi 
=——— incorporeal hereditameut Wl ____ 
lands, and tenements, I. 265. 54 
Gleaning, II. 101. Sag 
| Glebe, how endowed, I. 160. 54. 
on and religion, offences agil, ____ 
. 246. 
Good behaviour, ſecurity for, ll, Anal 
”=— 54- 
- Conſideration, I. 261. 3 
Government, offences againſt, ll, 54 
298. haben 
Grand aſſize, II. 176. Haber 
—— juror diſcloſing evidence, l. 
301, Habit 
— jury. II. 434. 372 
— — :. in atraiat, II. 176, 20. ick. 
—ͤ— larciny, II. 377. 65, 
— ſerjeanty, I. 145- Half-t 
Grant ot chattels, real and petlo- Hand 
nal, I. 333- Wh 
——— incorporeal hbereditaments 466 
I. 265. Hang 


Grant 


10, 


ents, 
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nt of the king, I. 283. 
— tithe of, not to be ſued 
for, I. 128. 
Great ſeal, I. 283. II. 21. 
———, counterfeiting of, II. 


275. 
= tithes, I. 84. 
Groſs, advowſon in, I. 127. 
, common in, I. 132. 
Guardian, ad litem, II. 215. 
——— and ward, I. 3, 114. 
—— in ſoccage, I. 147. 
Gun-powder, hindering the im- 
portation, or making of it, II. 


on; © 
Gypfies, II. 337. 
H. 


Habeas corpus juratorum, II. 177. 

— aQ, I. 4 II. 56. 

2 4 deliberaxdum, II. 

Ceo — ad faciendum & re- 
cipiendum, II. 54. 

mm — ad proſequendum, II. 
4 

. — ad reſpondendum, II. 

— — ad ſatisfaciendum, II. 
54. | 

— — ad teflificandum, II. 
54. 


— — ad cum canſa, II. 


54- 
Habendum, of a deed, I. 262. 
Habere facias poſſeſſionum, |. 206. 
— — ſeiſinam, II. 206. 
Habitation, offences againſt, II. 
372. 
Hickney coaches and chai:s, I. 
66 


Halt-blood, I. 227, 375. 
Hand, loſs of, II. zoo, 325. 


—-— utiting, fimilitude of, II. 


468. 
Hanging, II. 280, 362. 


Hard labour, when inflicted, II 
337. 

Havens, I. 46. 

Hawks, ſtealing, II. 383. 

Head of the church, I. 50. 

Health, I. 4. 


 ——, offences againſt public, 


II. 332. 

Hearing in equity, II. 227. 

Hearth-money, I. 6 

Hedge _ [. : 33- 

— — ſtealing, II. 37 

Heir, I. 2 8 

—— apparent and preſumptive, 
L 221. 

Heir looms, I. 326. 

Helping to ſtolen goods for re- 
ward, II. 306. 

Hetaldty, II. 43. 

Hereditaments, corporeal, I. 125. 

— — — :ncorporeal, I. 127. 

Hereſy, II. 247. 

Heriots, I. 148, 324. 

———, ſeizing them, II. 8. 

High conſtable, I. 75. 

—— mildemeſnors, II. 297. 

—— {teward of England, his court, 
II. 403. 

——(teward of England, his court 
in parliament, II. 405. 

— the uatverſities, 
his court, II. 415. 

—— treaſon, II. 272. 

— — trials in, II. 467. 

High-ways, ſurveyors of, J. 75. 

, annoy aners in, II. 338. 

Hiring and borrowing, I. 345. 

Hillory of tae riſe, &c. of the 
laws of England, II. 493. 

Ilogs, keeping them in towns, II. 
339. 

Holdiag over, I. 179. II. roo. 

Homicide, II. 347. 

Homine replegiando, wit de, II. 


53 
Ilonoris reſpedum, challenge prop- 
ter, II. 181. 
Honour, 


* 
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— 
—— 


—— — 
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I 


Honout, court of, II. 42. 
———, of a peer, I. ga. 
———, king, the fountain of, I. 


49. 

Hop binds, deſtroying, II. 391. 

Horſe racing, II. 344. 

Horſes, tale ot, I. 342. 

Hotch pot, I. 209, 386. 

Houle, latciny ſtom, II. 385. 

— —, bote, I. 133. 

== —, tax, I. 66. 

Hue and cry, II. 426. 

Hundied, action againſt, II. 391, 

427. 

— — —, coutt, II. 17. 

Hunting, when not juttifiable, II. 
102. 

— — —, in inferior tradeſmen, 
II. 103. 

— — — by night, or in diſguiſe, 
I 318. | 

Huſband and wife, I. 102. II. 245. 

— injuries to, II. 


59. | 
Ix & 
 Tadlitationis matrimonii cauſa, II. 


39. 
Idiots, I. 61, 258, 368. II. 236. 
— —. cuſtody of, II. 216, 
— —, inſpection of, II. 172. 
— —, marriage of, I. 106. 
Idleneſs. II. 341. 

eo fails, II. 203. 
— I. 56. 
Jews, I. 79. 
——, Children of, I. 110. 
Ignorance, II. 237. 
lilegal conditions, I. 183. 
Imagining the king's deatn, II. 273. 
— the king's armour, II. 

287. 


— — 


— public money, II. 


- tecords, II. 


Impailance, II. 154. 

Impeachment in parliament, 1] 
402. 

— — of waſte, I. 253. 

Impediments of marriage, I. 102, 

Implication, I. 303. 

Implied condition, I. 180. 

contract. I. 335. 

—— malice, II. 360. 

Importing agnus dei, Croſſes, t. 


II. 290. 


falſe money, II. 253. 
Impoſſible condition, I. 183. 
Impoſtors, religious, II. 266. 
Impotency, I. 103. II. 368, 
Impotentiæ ratione, I. 308. 
Impreſſing ſeamen, I. 96. 
Impriſonment, I. 3. 
— — beyond ſea, I. 6. Il. 
292. 
—— — falſe, II. 52. zo. 
Inchantment, II. 266. 
Inchaſures, deſtroying, II. 392. 
Incomplete jndgments, II. 197. 
Incorporation, power of, I. 118, 
Incorporeal hereditaments, I. 127, 
Incorrigible rogues, II. 341. 
Indebitatus aſſumpſit, II. 68. 
Indentures ot a line, I. 287. 
Indicavit, writ of, II. 37. 
Indictable, what offences, II. 371, 
Indiament, II. 434. 
——, malicious, II. 51. 
— — , copy of, II. 51, 464 
Indorſe nent of bills and notes, |, 


o. 
Idädioo, I. 87. 
Induſtriam, property per, I. 306. 
Infamous witneſs, II. 187. 
Iaſant, I. 114, 258, 368. II. 235. 
— —, Carnal knowledge of, |, 
368. 
Infants, protection of, II. 215. 
— —, evidence by, II. 368. 
— —, inſpeQion of, II. 172. 
— — in ventre ſa mere, |. 3. 
— —, privileges and diſabilitiet 
of, I. 115. 


Informations, 
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Iaformations; compounding, II. 


FWSM in the name of the 


* , II. 438. 
1 EX officio, II. 216, 


8. 
— for charities, II. 216. 


. — in the crown office, 
II. 438. 


— exchequer, II. 
126. 

— nature of quo 
wa ranto, II. 440. 

— in rem, II. 
136. 


Iaformer, common, II. 71, 438. 

Infortunium, homicide per, II. 350. 

[heritable blood, I. 233. 

lobetitance, I. 220. 

— Canons of, I. 220. 

m— cates of, I. 251. 

lajunction in equity, II. 220. 

Jojuries, civil, II. 1. 

— —, With and without 
force, II. 46. 

Inland bills of exchange, I. 350. 

lumates, II. 339. 

lunkeeper, action againſt, II. 73. 

luns, diſorderly, II. 339. 

Innende's, II. 51. 

I:quiſition of office, II. 131, 433. 

lnſolvency, act of, I. 363. 

laſolvent debtot, 210, 255. 

laſpection, trial by, II. 171. 

Infanter trial II. 

laſtitution to a benefice, I. 87, 128. 

laſurance, policy of, I. 347. II. 30. 

Intention of ſociety, I. 7. 

Intereſt of money, I. 345. 

— 0n bankrupts debts, I. 367 

m——— legacies, I. 381. 

latereſted witaefſes, II. 187. 

laterlocutory decree in eccleſiaſlĩ- 
cal courts, II. 40. 

— ———— equity, II. 
229. 

— ——— judgments, II. 197. 

loterpleader, bill of, Il. 225. 
Vol. I. 


Interrogatories, examination on, 
II. 225. 
Introduction, I. i. 
Intruſion, information of, II. 135. 
on freehold, II. 76. 

Inventory of deceaſed's elects, I. 
79. | : 

aku manſlaughter, II. 356. 

Joinder in demutter, II. 168. 


Joint-tenancy in lands, I. 2or. 
things perſonal, J. 


310. 

Joint-tenant, king cannot be, I. 
19. 

222 I. 170. 
ton- ſtealing, II. 397. 
Irons to ſecure priſonets, II. 432; 
Iſlands, I. 242. 
Iſſuable terms, II. 177. 


Iſſue at law, II. 167. 0 


— collaterel, II. 488. 

— fcigned, II. 229. 

— in criminal caſes, II, 458. 
—=— joinder of, II. 168, 458. 
—-— tender of, II. 165, 

Judges, I. 48. 

— —, aſſaulting them, II. zoo. 
— killing them, II. 276. 
Judament, II. 193. 

„action on, II. 70, 207. 
„in criminal caſes, II. 


477. 
— property by, I. 331. 
teh eved againft, in e- 
quity, II. 218. 
Juris utrum, II. 126. 
Juriſdiction, plea to, II. 156, 454. 
Jurors, wheu punithed, II. 312. 
Jury, trial by, II. 176, 462. 
Jus accreſcendi, I. 204. 
—- patronatus, II. 122. 
Juſtifiable homicide, II. 247. 
Juilice, king the fountaia of, I. 
48. 
— . negleQ or refuſal of, II. 


4+ 


, offences againſt, II. 303. 


L | Tu/ticies, 


iſſue, II. 169. | 
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Juſticies, writ of, II 18. 
uſtification, ſpecial plea, II. 159. 
Juſtifying bail, II. 150. 


K. 


Kidnapping, II. 371. 

Kindred, how numerons, I. 217. 

King, I. 31. 

—— can do no wrong, I. 42. 

=——, compaſſing or imagining his 
death, II. 272. 

——, his councils, I. 36. 

———, contempts againſt his pa- 
laces or courts, II. 300. 

— dignity, I, 41. 

———, duties, I. 39. 

. enemies, adhering to, II. 


274. 
— . 128 contempts a- 
gainſt, II. 298. 


—, grants, I. 283. 

—, malicious inſinuations a- 
gainſt, II. 277. 

——, money, counterfeiting, II. 
274- : D 

——, perfection, I. 42. 

— any ns I. 43- 

—— perſon, contempts againſt, 
II. 298. 

—— pleaſure, how underſtood, 
II. 296. 

— powers, I. 43. 

—— prerogative, I. 48. 

— — . contempt a- 
ainſt, II. 297, 

ene e felonies againſt, 

II. 282. 

— . in debt, judg- 
ments, and executions, II. 213. 

extraordinary revenues, I. 63. 

— Ordinary revenues, I, 62. 

— royal family, I. 33. 

— ſeals, I. 283. II. 21. 

— counterfeiting, II. 275. 

— ſilver, I. 286. 

— ſovereignty, I. 41. 

— title, I, 31. 


King, contempts to his title, l. 
_— 

——, injuries to, or by, II. 12 

—, levying war againſt, II. 274, 

——, refuſing to adviſe or aſi 
him, II. 297. 

King's bench, court of, II. 19, 
406. a 

—  jotic of, kill; 
them, II. * Y 

Knight batchelor, I. 93. 

— - banneret, I. 93. 

— — of the bath, 1 93. 


ray I. 93. 
ite, his electots, I, 


5 9. 
— — ſervice, I. 142. 


L. 


Labourers, I. 93, 98. 

Laches, when in an infant, I, 116, 

Laity, I. 84. 

Lancaſter, county palatine, court 
of, II. 32. 


Lands, I. 126. 


Landlord, his remedy when bis 
tenant is ferved with ejeQment, 
II. 96. 

Land-tax, I. 63. 

Lapſe, I. 250. 

Lapſcd legacy, I. 381. 

Larciny, f. 377. 

„appeal of, II. 441. 

„compound, II., 385. 

— ſtom the houſe, II. 385, 

— perſon, II. 357, 

, grand, II. 377. 

— mixed, II. 385. 

—— petit, II. 377. 

——=— ſimple, II. 377. 

Latitat, writ of, II. 145. 

Law and equity, how diſtinguiſt- 
ed, II. 215. 

—, feodal, 2 

—, martial, I. 94. : 

— Of nations, — againſt, 
II. 269. 


Law 


'Y - 


116, 


ourt 


bis 
ent, 


385. 


1 


Law and cuſtoms relating to par- 
liament, I, 13. 

a — ſide of chancery, II. 21. 

. — xc, II. 20. 

— . wager of, II. 164. 

Lay-corporation. L. 17. 

Lazarets, eſcaping from, II. 333. 

Lead iicaling, II. 379. / 

Leading interrogaio/ics, II. 226. 

Leap year, I. 174 

Leaſe, I. 265. 

— — and releaſe, I. 279. 

2, entry and ouſter, rule to 
conſeſs, II. 95. 

Legacies, I. 380. II 40. 

Legal eſtates ior life, I. 162. 

Legem, I. 56. 

Legiſlators, when they have au- 
tbority, I. 10. 

Legitimate child, I. 110. 

Lending, I. 345. 

Letter demanding money, &c. Il. 

16, 

_ miſſive, II. 222. 

——, threatening, II. 316. 

— — patent, I. 283. 

Levant & Couchant, II. 4. 

Levari facias, II. 212. 

Lerying war againſt the king, II. 


274. 
Lewdneſs, II. 267. 
Libel, II. 321. 
— in the eccleſiaſtical courts, 
II. 40. 
— . walicious and falſe, II. 50. 
Liberam legem, loſing, II. 462. 
Liberties and franchiles, I. 134. 
Liberty, perſonal, I. 4. 
— . violation of, II. 
52. 
Licence for marriage, I. 105. 
— tom the Pope, II. 290. 
—— ot mortmain, I. 248. 
Lice ſed curate, I. 87. 
Licentia concordandi, I. 286. 
Life eſtates, I. 161. 
Light-houfes, I, 47. 


Limbs, I, z. 


1 


Limitation of entries and actions, 
1 

_ eſtates, I, 182. 

— ſtatutes of, II. 160. 

Limited adminifiration, I. 376. 

=———— inheritance, I. 154. 

Ligeal conſanguinity, I. 216. 

— — deſcent, I. 220. 

Lip, cutting off, II. 364. 

Literary property, I. 315. 

Liturgy, reviling the, II. 248. 

Livery of ſeiſin, I. 265. 

Local actions, II. 152. 

Locks on rivers, deltroying them, 
II. 316. 

London, courts of, II. 33. 

, Cuſtom of, I. 385. 

, mayor and aldermen of, 
their certificate, II. 173. 

ur houſe ot, their attendants, 

— —, may kill the king's deer, 
1 17. | 

— —, &c, penalties againſt, for 
oppreſſion, II. 276. 4 

— — ſpiritual, I. 12. 

— — temporal, I. 12. 

— — triors, II. 405. 

Lotteries, II. 344. 

Lunatics, I. 258. II. 236, 257. 

, cuſtody of, II. 216. 

, marriage of, I, 106. 

Luxury, II. 342. 


M. 


Madder roots, ſtealing them, IT. 
379. 
Magittrates, oppreſſion of, II. 313. 
, ſubordinate, I. 69. 
Maiming, II. 48. 
Mainpernors, II. 53. 
Main-prize, writ of, II. 52. 
Maintenance of baſtards, I. 113. 
children, I. 110. 
* cu parents, I. 112. 
— yi, I. 99. II. 
308. 


— 


— — — —— 


Maintenance 
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Maintenance of wife, I. 108. 


Mal-adminiltration of government, 


IT. 297. 


Male preferred to female in de- 


ſcent, I. 221. 


—— ſtock, preferred to female, 


I. 228. 
Malice, expreſs, II. 359. 
———, impliec, II. 360. 
Malicious miſchie!, II. 389. 
— — — indictwent, II. 51. 


Malt-tax, I. 63. 


Mandamus, writ of, II. 44, 137. 


Manor, I, 150. 

Manſlaughter, II. 355. 
Manſion-houſe, I. 267. 
Man-tealing, II. 371. 


Manufacturers, ſeducing them a- 


broad, II. 330. 


Mariners and foldiers, wandering, 


II. 336. 
Maritime cauſes, II. 43. 
— courtts, II. 28. 
— — ſtate, I. 94. 
Markets, I. 49. II. 105. 


Market, clerk of, his court, II. 


413. 

—— overt, I. 340. 
Marque and repriſal, I. 44. 
Marquiſſts, I. gr. 
Marriage, I. 103. 


334 


39. : 
— — ſorcible, II. 365. 


—— chivalry, I. 144. 


m— cen, 103. II. 335. 
— — or regiſter, forg- 


ing them, II. 394. 

, property by, I. 329. 
ettlement, I. 171. 

when good, I. 107. 

Marſhalſea, court of, II. zo. 

Martial courts, I. 94. 

— I. 94. 

Mats books, II. 290. 

Maſter and ſervants, I. 97. 


clandeſtine, I. 103. II. 


contract, ſuit for, II. 


Maſter in chancery, II. 220, 2, 
—-——, injuries to, II. 60, 
— of the tolls, II. 227. 
Matrimonial cauſes, II. 39, 
Matrons, jury of, II. 181, 
Mayhem, I. 3. II. 47, 364. 
„appeal for, II. 441. 
—— inipection of, II. 172. 
Meaſures and weights, I. 49. l. 


414. 


— , falſe, II. 


327. 

Medietate. linguæ, jury de, II. 18, 
337 

Med itertanean paſſes, countetfeit- 
ing, II. 394. 

Members of parliament, I. 18. 

Memory, time out of, I. 140, 

Menaces, II. 46. 

Menial ſervants, I. 97. 

Menſa et thoro, divorce a, I. 16, 
I. 39. 

Mere right of property, I. 214 


» not aſlign- 


able, I. 257. 
Merger, I. 199. 
Meſne, writ of, II. 114. 
Middlelex, bill of, II. 146. 
Military cauſes, II. 42. 
— courts, II. 27. 

—— offences, I. 94. 

—— power of the crown, I. 46. 

—— fate, I. 94. 

—— teltament, I. 94. 

Militia, I. 94. 

Mines, I. 58. 

——-, deſtroying their works, I. 
1. 

3 — ſtealing ore out of, II. 350. 

Minority, none in the king, J. 43. 

Minors, not to fit in parliament, 

„ 5. 

Miſad venture, homicide by, Il. 


350. 
Milchief, malicious, II. 389. 
Miſdemeanors, II. 273. 
Misfortune, II. 237. 
Miſnomer, II. 156. 


Miſ pleading 


230, 


107, 


ent, 


ings 


1-N..D EH 
Miſpleading, when cured by ver- Naturalization, I. 78, 235, 


dict, II. 195. 

Mifprifon, II. 299. 

olf felony, II. 296. 

w—— treaſon, II. 295. 

Miſtake, II. 257. 

Miſ-ufer, I. 180. 

Mixed actions, II. 46. 

— — larceny, II. 385. 

— tithes, I. 128. 

Modus decimandi, I. 129. 

Money, I. 49- 

— bi , I. 19 

— counter ieiting, II. 275, 
283, 296. 

— received to another's uſe, 
action for, II. 72. 

Monopolies, II. 329. 

— — . ſtay of ſuit therein, 
Il. 291. 

Monſter, I. 233. 

Monſtrans de droit, II. 130. 

Month, I. 173. ; | 

Monuments in a church, I. 326, 

Mort 4 Anceſtor, II. 85. 

Mortgage, I. 185. 

Mortmain, I. 120. 

Mortuaries, I. 325. 

Mortuum wadium, I. 185. 

Motion to court, II. 158. 

Moveables, I. 304. 

Mountebanks, II. 339. 

Mulier puiſne, I. 233. 

Murder, II. 242, 277, 357. 

———, when not pardonable, Il. 
489. 

Muta canum, I. 325. 

Mute, ſtanding, il 449. 

— — zadvilng it, II. 
301. | 

Mutilation, II. 47. 364. 

Mutual debts, II. 1 58. 


N. 


Nations, laws of, II. 209. 
Natural liberty, I. 2. 
— born ſubjects, I. 77. 


Nature, crime againk, II. 369, 
Navigation act, I. 95. 
Navy, articles of, I. 96. 
Ne admittas, writ of, II. 123. 
Ne exeat regno, I. 6. II. 298. 
— injuſte vexes, II. 114. 
Neceſſity, inevitable, II. 238. 
, homicide by, 
I 


349. 

Ne giert of duty, action for, II. 73. 

Negligence of public officers, II. 
213. 

Negligent eſcape, II. 209, 304. 

New aſſignment, II. 164. 

—— tial, II. 193. 

News, falſe, ſpreading, II. 320, 

Next of kin, I. 225. 

Night, in burglary, what, II. 374. 

— — walkers, II. 425. 

Nibil, return ot, in writs, II. 143. 

— — dixit, II. 197. 

Niſi prius, courts of, II. 24. 

„ judges of, II. 24. 

„trial at, II. 117. 

Nobility, I. 91. 

Nocturnal offences, how prevent- 
ed or reſiſted, II. 349. 

Non compos mentis, I. 368. II. 
236. 

— culpabilis, II. 159. 

— decimando de, I. 130. 

— . inventus. II. 144. 

— claim, in fines, I. 289. 

of infants, I. 116, 

— conformity, II. 249. 

— jurors, II. 299. 

— payment of eccleſiaſtical dues, 
Wk - 

— reſidence, I. 269. 

— ſuit, II. 153, 168, 190. 

— uſer, I. 180. 

Notthern borders, repairs on, II. 
389. 

Nole-cutting, II. 304. 

Not guilty, plea of, II. 159. 

Note of a fine, I. 287. 

Notice in cjectment, II. 94. 

Notice 


INDEX 


Notice of trial, IT. 178. 

Novel diſſeiſin, aſſize of, II. 85. 

Nudum pactum, I. 337. 

Nul tiel record, II. 171. 

Nuncupative wills, I. 94. 371. 

Nu per obiit, writ of, II. 86. 

Nuſances, abatement, or removal 
6,11. 4. 

— .. aſſize of, II. 106. 

„common, II. 338. 

m—_—— private, II. 104. 

——, not pardonable by the 
king, when, II. 489. 


O. 


Oath ex officio, II. 40, 223. 

of the party, II. 218. 

to the government, refuſing 
or neglecting to take them, II. 
290, 292, 299. 

Obedience to patents I. 112, 

Obligation or bond, I. 280. 

Obſtructing of proceſs, II. 305. 

Occupancy, I. 123, 241, 312. 

OQennial parliament, J. 3o, 

Odio et atia, writ of, II. 53. 
Oeconomy, public, offence again, 

1 : 

Office, inqueſt of, II. 132. 

Officers, aricit by, II. 425. 

—— — of courts, trial by, their 
certificate, II. 173. 

„tefuſal to admit, II. 137. 

, removal of, II. 137. 

Cfiices, right to ditpoſe of, I. 49, 
134. 


I. 66. 
Openiag council, II. 184. 
Oppteſſion, public, of the crown, 
how ren.edied, I. 42. 
of mazi'trates, II. 313. 
Option of the archbiſhop, I. 82. 
Optional writ, II. 139. 
Oichard, robbicg, II. 379. 
Ordeal, trial by, II. 360. 


and penſions, a duty on, 


Order of ſeſſions, II. 411. 

Orders, holy, I. 85. 

Original conttact between king 
and people, I. 39. 

conveyances, I. 264. 

writ, II. 139. 

Oſtium eccleſiæ, dower ad, I. 169 

Overſeers of the poor, I. 76. 

Owert, act of treaſon, II. 273. 

— — market, I. 340. 

— — pound, II. 7. 

Ouſter of chattels real, IT. 93. 

the freehold, II. 76, 

le main, I. 114. 

Outlawry, II. 144. 

Owling, II. 324. 

Oyer, II. 154. 

— and terminer, Court of II. 
409. 

— — judges of, 
killing them, II. 276. 


. 


Pais, trial per, II. 462. 
Palace court, II. zo. 
Palatiue counties, their courts, II. 


32. 
Panel of jurors, II. 463. 
Papal procels, obedience to, II. 
289. 
Paper book, II, 170. 
Pz;:i!ls, children of, I. 110. 
—— , provi for, I. 
110. 


„ incapacities of, I. 239, 
260. 

—— laws againſt, II. 250. 

——, not liable to gavel, J. 
147. 

, power of, in taking lea- 


ſes, I. 239, 260. 
Paraphernaliz, I. 331. 
Parceneis. I. 207. 

Pardon, I. 457. 
r not e wn to impeach- 
meut, II. 40 "8 | 
II. 403, 489 Pardon, 


ch- 


0n, 
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Pardon, not pleadable in appeal, 
II. 489. 

— — common 
nuiſances until removed, II. 489. 

— . for ſending 
a priſoner out of the kingdom, 
II. 489. 

Pardoning, prerogative of, IL 489. 

Parent and child, I, 110. 

— —, Injuries to, II. 60. 

Parental power, I. 111. 

Parents, &c. their conſent to mar- 
riage, I. 106. 

Pariſh clerks, I. go. 

Park, I. 135, 321. 

Parliament, I. 10. 

m— court of the king in, 
II. 405. 

— — manner of calling it 
in Ireland, I. 10. 

„ ſummons of, I. 11. 

Parol conveyances, I, 261. 

—— evidence, II. 187. 

Parſons, I. 84. 

Particular eſtate, I. 190. 

m—— tcnants, alienation by, 
I. 249. 

Parties to a deed, I. 261. 

— ——- fine, I. 289. 

Partition, I. 207. 

— . deed of, I. 250. 

— it of, I. 208. 

Paſs-ports, I. 45. 

m—— =, Violation of, II. 269. 

Paſture, common of, I. 131. 

Patents, I. 283. 

m— —, for new inventions, II. 
329. 

——peerage, I. gl. 

Patriam, trial per, II. 462. 

Patronage, diſturbance of, II. 120. 

Payper cauſes, II. 199. 

Payment of deceaſed's debts, I. 
379- | 

— ——- Money into court, II. 
158. 

Peace and war making, I. 44. 

— offences againſt the, II. 314. 


Peace, commiſſion of, I. 73. II. 
409. 


— —, juſtices of, I. 73. II. 41, 


418, 425. 

— —, conſervators of, I. 75, 

— —, juſtices, conviction by, II. 
418. | 

— —, ſecurities for, II. 396. 

Peculiars, court of, II. 26. 

Pecuniary cauſes in eccleſiaſtical 
courts, II. 37. 

Peerage, benefit of, in offences, 

. Uh. 47% 

Peers, hereditary counſellors of 
the crown, I. 36. 

——, houſe of, I 52. 

, privileges of, I. 92. II. 398. 
472. 

——, proteſt, I. 18. 

——, proxy, I. 18. 

— ., trial by, I. 92. IL 462. 

Peine forte et dure, II. 450. 

Penance, bodily, or excommuni- 
cation, II. 4370. 

for ſtanding mute, II 450. 

Pendente lite, adminiſtration, I. 


73. 

* eccleſiaſtical, I. 136. 

— ſtom foreign princes, II. 
207. 

Penſioners of the erown excluded 
from the houſe of commons, I. 
22. 

Per my et per tout, I. 203. 

— quod, II. 50, 

Peremptory challenges, II. 466. 

mandamus, II. 138. 

writ, II. 138. 

Perfection of the king, I. 42. 

Perjury. II. 310. 

Permithve watte, I, 253. 

Perpetual curates, I. dg. 

Peipetuate the tettimony of wit- 
neſſes, II. 227. 

Perpetuity of the * I. 43. 

Perſons, 1njuries to, II. 45. 

—— . larciny from, II. 387. 

Perſonal actions, II. 45. 

Perſonal 
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Perſonal aQtions, where they die Policies of inſurance, court of, 1], 


with the perſon, II. 156. 30. 
—  — Chattels, I. 304. Poil-deed, I. 261. 
m— ſecurity, I. 2. Polls, challenge to, II. 181. 
—— : tithes, I. 128. Polygamy, II. 335. 
Pertonating others in courts, II. Pore, writ of, II. 17, 91, 142, 
303. ; Poor, I. 76. 
——— before com- Pope's juriſdiction, defending it, 
miſſioners, II. 303. ; I. 289. 
Perſons, rights of, 1. 1. Pope, reconciliation to, II. 255, 
Petit larciny, II. 377. Popery, II. 251. 
— ſergeanty. I. 146. Popiſh books, importing or ſelling, 
—— treaſon, II. 272. I. 253. 
Petition of bankruptcy, I. 3579. — — prieſts, II. 260, 277. 
I ch, II. 129. — — recuſants, II. 256, zoo. 
Petitioning, right of, I. 8. —— ſeminaries, education in, l. 


w—_—— tous, II. 319. 111, 253. 
Petiy conſtables, I. 75. 


„maintaining, i, 


Pews, I. 326. 254, 291 

Phyſicians, &c. II. 48, 358. Popular actions, I. 331. II. 71, 

Pie poudre, court of, II. 16. Ports and havens, I. 46. 

Piracy, II. 270. Port-corn rent, I. 53. 

Piicary, common of, I. 132. Poſitive proof, II. 187. 

Placemen excluded from the houſe Poſſe commitatus, I. 70. II. 20. 
of commons, I. 21, Poſſeſſion, actual, right of, I. 214, 

Plague, irregularity during, II. apparent, right of, |. 


332. 214. 
Plantations, deſtroying them, Il, ———— eſtates in, I. 189. 
naked, I. 213. 
property "Ys 05, 


291. 
Plauts, ſtealing of, II. 379. 


Plea at law, I!. 156. Poſſeſſory action, I. 214. II. 83; 
—— in bar of execution, II. 488. Poſſibilities, mere, not aſſignable, 
- equity, II. 223. I. 257. 
to indictment, II. 454. Pott, writ of entry in, II. 84. 
Pleading, II 152. Poflea, II. 192. 
Pleaſure of the king, how under- 7%, fine, I. 286. 
ſtood, II. 296. Poſthumous children, I. 193. 
Pledge, eftates in, I. 184. Poſt-office duty, I. 65. 


Pleoges to p᷑eſecute, II. 140. , miſbehaviour of its of- 
Plegii de proſequends, in replevin, ficers, II. 381. 


II. 63. Pound. II. 6. 
retorns habende, II. 63. Poundage, I. 64. 
Plough bote, I. 133. Vow-dike, cutting, II. 389. 
Pluries, wiit, II. 144. Power of the crown, I. 43. 


Poiſonipg. II 359. parents, I. 111. 


Police, ottence againſt, II. 332. Precipe, wiit of, II. 139. 
in capite, writ of, II. 91. 
Precipe 


Policies of inſurance, I. 347. 


of- 


ie 
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præcipe in common recoveries, 
I. 291, 

— of a fine, I. 285. 

Premunire, II. 288, 

Precedence, II. 14. 

Precedent condition, I. 181. 

Pre-contract, I. 102. 

Pizdial tithes, I. 128. | 

Pregnancy, plea of, II. 487, 488. 

, trial of, II. 488. 

Premier ſergeant, II. 14. 

Pre.aifſes of a deed, I. 262. 

Prerogative, I. 41. 

m———, Contempts againſt, IL 
297. 

m— copyright, I. 320. 

——, court, II. 26. 

— =, felonies again, II. 282. 

m— property by, I. 320. 

I 


Preſcription, title by, I. 244. 
— tine of, I. 10. 

Preſentation to a benefice, I. 86, 
127. | 

8 advowſons, I. 127. 

Preſentment of copyhold ſurren- 
ders, I. 296. 

—— offences, II. 433. 

Preſſing ſeamen, I. 

— — to death, II. 450. 

Pceſumptions, II. 187. 

Preſumptive evidence of felony, 
II. 469. 

- beir, I. 220. 

Pretended titles, ſelling or buying, 
II. 309. a 

Pretender and his ſons, treaſon te- 
lating to, II. 279. 

Prevention ot crimes, II. 396. 

„ howicide 


—— — — 


for, II. 349. 
Price, I. 345 
Prieſt, I. 85. 
Primer ſeiſin, I. 143. 
Prince of Wales, I. 34. II. 273. 
Princes of the blood royal, I. 34. 
Piinceſs of Wales, violating her, 
II. 274. 
m— 1oyal, I. 34. 


Princeſs royal, violating her, II. 
274. 

Principal and acceſſory, II. 240. 

challenge, II. 181. 

Priority of debts, I. 122. 

Priſage, duty of, I. 65. 

Priſon, breach of, II. 304. 

Private acts ot parliament, I. 282. 

— —— nuſance, II. 104. 

——— perſons, arrelts by, II. 
426. 

—— ns, II. 1. | 

Privately ſtealing from the perſon, 
II. 387. 

Privies to a fine, I. 289. 

Privileges, the right of granting, 


ST 
Privilege, bill of, II. 148. 
, from arteſt, II. 148. 
—— of parliament, I. 13. 
Priviieged places, II. 303. 
villenage, I. 149. 
Privilegium, property, propter, I. 
308. 
Privy council, I. 36. 
couaſellor, killing, or at- 
tempting to kill, I. 37. II. 285. 
— ſeal, I. 284. 
—— =, forging them, II. 275. 
verdict, II. 191. 
Prize caules, II. 43. 
Piobable preſumptions, II. 187. 
Probate ot will, I. 378. 
Procedendo, writ of, I. 74. II. 44. 
Procets, II. 142. 
—— ——, obſtructing its execution, 
Il 303. 
Prochein amy, I. 115. 
Proclamations, I. 43. 
—— ot a fine, I. 287, 
— in equity, II. 221. 
— 0 cx, II. 144. 
the riot act, II. 


314. 
—— —, writ of, II. 143. 
Protanenets, II. 247. 

Profits of courts, I. 55. 
Prohibition, 


— Ms 


Prohibition, writ of, II. 44. 
Promiſe, II. 69. 
Promiſſory notes, I. 350. 
Proofs, II. 187. 

— iin equity, II. 218. 


— — ceccleſiaſtical courts, II. 


40. 
Property, I. 6, 123. 
— cine gait, II. 377. 
„injuries to perlonal, II. 


62. 
— — - real, II. 76. 
„tight of, I. 214. II. 88. 
Prophecies, pretended, II. 321. 
Proprietate probanda, writ de, II. 


"8 | 
Prorogation of parliament, I, 29. 
Proſecution, expences of, II. 470. 
—— , malicious, II. 51. 
—— Of offenders, II. 433. 
Protection of children, I. 110. 

— - embaſſadors, I. 43. 

Proteſting bills and notes, I. 352. 

Proteſt of lords in parliament, I. 
18. 

Proteſtants, indulgence to, I. 78. 

Proteſtant diſſenters, II. 249. 

— — ſucceſſion, I. 31. II. 279. 

Proteſtation, II. 164. 

Proving a will in chancery, II. 
227. 

Proviſion, ſelling unwholeſome, II. 


8 

Pioviſo, trial by, II. 178. 

Proxy in the houſe of lords, I. 18. 
Public verdict, II. 191. 

—- wrongs, II. 233. 
Publication ot depoſitions, II. 227. 
Puis darrein continuance, II. 169. 
Pulling down churches, &c. II. 


315. 
Punithments, II. 233. 
= , end of, II. 234. 
— „ iniliction of, II. 402. 
Pur auter vie, tenant, I. 161. 
Purchate, I. 231. 
Puichaſer, firit, I. 223. 
Puie Villenage, L 142. 


Purgation, oath of, IT, 174. 
Furpreſture, II. 339. 
Purſuit of remedies, II. 13 
Purveyance, II. 292. 
Putting in fear, II. 388. 


Q. 


Qualification for killing game, I. 


321. II. 345. 


— — of eleors to parlia- 


ment, I. 19, 


—— jos, II. 186. 


—— —jattices of the 


peace, I. 74. 


——ͤ — members of par- 


liament, I. 29. 
Qualified fee, I. 154. 
—— property. I. 306. 
Quantum meruit, II. 71. 
— valebant, II. 71. 


Quare ej ecit infra terminum, II. 94, 
impedit, writ of, II. 122. 
m— £ncumbravit, action of, II. 


123. 


Quare non admiſit, writ of, II. 125, 


Quatentine, II. 333. 


Quarrelling in a church or church- 


yard, II. 317. 


Quartering of traitors, II. 280. 


Quarter-ſefſions, court of, II. 410, 


Quarto die p., II. 141. 
Quaſhing, II. 54. 
Quays, 7 46. 


Due eſtate, preſcription in, I. 244. 


Queen, I. 33. 
— Anne's bounty, I. 53. 


—— , compaſſing or imagining her 


death, II. 273. 
— confort, I. 33. 
— dovager, I. 33. 
„gold, I. 34. 


— her attorney and ſolicitor, 


Ti Pt 


—— revenue, I. 34. 
— tegent, I. 33. 


— — — 


— violating her, II. 274. 


Ot 
Vi 


„her huſband, I. 34. 


InDEY 


Qui tam actions, II. 71. 

Juia emptores, I. 150. 

Quick with child, 1I. 488, 

Quinto eæactus, II. 145, 445. 

Quit Rent, I. 53. 

De minus, writ of, II. 146. 

Nuo warranto, information in na- 
cure of, I. 122, II. 137, 17% 


J. — Writ of, II. 136. 
Quod ei deforceat, writ of, II. go. 

1 — — permittat, II. 106, 119, 209. 

R. 

he 


Rack rent, I. 138. 
. Rank modus, I. 1 30. 
Rape, appeal of, II. 441. 
— of women, II. 367. 
Raſure in a deed, I. 264. 
Raviſhment, action of, II. 59. 
— Of ward, II. 60. 
4. — — Vie, II. 59. 
a Reading of deeds, I. 263. 
. Real actions, II. 45. 
— chattels, I. 304, 
5. — compoſition of tithes, I. 129. 
— things, I. 125. 
Rebels receiving them, II. 277. 
Rebellion, commiſſion of in equity, 
IL. 221. 
0, Rebutter, II. 163. 
Recall of ſubjects from abroad, I. 
47. II. zo. - 
Recaption, II. 471. 
4. —— writ ot, II. 65. 
Receiving ſtolen goods, II. 306. 
Recitais in a deed, I. 262. 
Jy Reclaiming animals, I. 306. 
Recognizance, I. 281. 
for the peace or 
good behaviour, II. 396. 
—— — in the nature of a 
L ſtature ſtaple, I. 187. 
Recompenſe in value, I. 293. 
Reconciliation to the pope, II. 255. 
X Record, utſurance by, I. 282. 
m— . ccurt of, II. 12. 
— , dc of, I. 348, 379. 


— — — 


Record, imbezzling or vacating, 
II. 302. 

of forcible duty and de- 
tainer, II. 320. 

riot, II. 318. 

, trial by, II. 171. 

Recordare facias, writ of, II. gr, 

Recovery, common, I. 159, 291, 

in value, I. 293. 

Rector of a church, I. 84. 

Recuſants, popiſh, II. 256, 300. 

Reddendum ot a deed, I. 262. 

Re · diſſciſin, writ of, II. 87. 

Redreſs of injuries, II. 1. 

Reference to a maſter in chancery, 
II. 230. 

Refuſal of a clerk, I, 86. 

Regiſter of marriages, II. : 

Revinkes II. wr 18 

Reloinder, II. 163. 

Rehearing, II. 230. 

Relation back in bankruptcy, I. 
364. : 

— forfeiture, II. 479. 

— ptlvatc, I. 38. 

Relator in informations, II. 137. 
438. 

Releaſe of lands, I. 270, 

Relief, I. 143, 147. 

Religion, offences againſt, II. 246, 

Religious impoſtors, II. 265. 

Rem, information in, II. 136. 

Remaiader in chattels petſonal, I. 
310. 

— — of lands, I. 189. 

— —— Wii of formed. in, II. 
88. 

Remitter, II. 10, 88. 

Reut, I. I 37. 

——— Charge, I. 138. 

——, remedy tor, II. 3, 98, 114. 

leck, I, 138. 

— ſervice, I. 138. 

— . ſubttaction ot, II. 113. 

Repleader, II. 196. 

Replevin, II. 7, 77. 

„action of, II. 62. 


Keplication at law, II. 163. 


P.cplication, 


. 


Replication in criminal caſes, II. 
458. 


— — equity, II. 225. 

Report by maſter in-chancery, II. 
230. 

Repreſentation in deſcents, I. 222. 

— -=— —— diltribution, I. 


383. 
Reprieve, II. 487. 
Repriſals on foreigners, I. 44. 
Republication vf will, I. 300. 
Repugnant condition, I. 183. 
Reputation, I. 4. 
„ injuries to, II. 48. 
Reſcue, II. 3065. 
" Reſpondeat ouſter, II. 158, 197, 

8 


458. 
Reſpondentia, I. 346. 
Reſtitution of blood, II. 485. 
— conjugal rights, II. 


39. 
— — ſtolen goods, II. 470. 


„ writ of, II. 
Reſtraining ſtatutes of leaſes, I. 485. 
266, 268. 
Reſulting ufe, I. 275. 
Retainer of debts, I. 380. II. 10. 
ſervants by another, II. 61. 
Retorno habendo, plegii de, II. 62. 
— „ writ of, II. 65. 


. 

Retraxit, I. 154, 197. 

Return, day of, writ, II. 140. 

S— — the term, II. 140. 

Revenue cauſes, cognizance of, 
a. 247. 

, extraordinary, I. 63. 

———, Ordinary, I. 62. 

Reverſal of attainder, II. 485. 

judgment, II. 194. 484. 

outlawry, II. 145,440. 

Reverſion, I, 197. 

its incidents, I. 198. 

Rewertendi animus, I. 306. 

Rewertor, writ of formedoa in, II. 
89. | 

ke, bill of, II. 231. 

— comaiſſion ot, II. 27. 


8 church ordinances, II. 

248. 

Revivalof perſons banged, II. 494. 

Revivor, bill ot, II. 225. 

Revocation of a will, I. 299. 

uſes, I. 275, 

Rewards for apptehending offen- 
ders, II. 428. 

— diſcovering accom- 
plices, Il. 452. 

Right cloſe, writ of, I. 149. II. gi. 

— ot dower, writ of, II. 8, 

— of poſleſſion, I. 214. 

—— — property, I. 214. 

——, petition of, II. 129. 

» ſur diſclaimer, wiit of, II. 


114. 

Rights of perſons, I. 1. 

Riot, II. 3or, 314. 

—— £0 Caule for ſheriff to cloſe 

poll books, I. 26. 

—— ad, II. 314. 

Riotous aſſemblies, felonious, II. 
315. 

Rivers, annoyances in, II. 338. 
—, banks of, deſtroying, II. 
8 : 
-—-—, ſluices upon, deſtroying, 

II. 316. 


Rogues, II. 341. | 
„ incorrigible, II. 341, 

Roots, deſtroying of, II. 394. 

— —, ftealing ot, II. 379. 

Rope dancers, II. 339. 

Routs, II. 317. 

Royal aſſent, I. 28. 

— family, I. 33. 

Rule of couft, Fi 158, 

Ryder to a bill, I. 27. 


8. 


Sabbath breaking, II. 249 
Sacrament, reviling of, II. 238. 
Safe conduct, I. 45. 

—=, violation of, II. 269, 
Sale, I. 338. 


Sale 


| "> — | | ks * 


e 
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le 


1 


Seizing of heriots, II. 8. 
Self-defence, II. 2. 


Sale of diſtreſs, II. 8. 

Salt duty, I. 65. 

Salvage, I. 57. : 

as. 4 þ or impertinences in bills 
in equity, II. 220. 

Scandalum magnatum, I. 93. II. 


9. 

gabe facias againſt bail, II. 202. 
210. 

-— in detinue, II. 208, 

— to remove an uſurper's 
clerk, II. 123. 

—— to repeal letters patent, 
II. 134. 

. to revive à judgment, 
II. 215. 

School-maſter, II. 47. 

Scold, common, II. 341. 

Scotch peers, their election, I. 18. 
* Jp 

Scoffing at ſcripture, II. 265. 

Se defendendo, homicide, I. 3. II. 


l. 

hes Teak, deſtroying, II. 391. 

Seal, counterfeiting the king's, II. 
275. 

——, great, I. 283. II. 21, 275, 

— of 2 N I. 118. 

— , privy, I. 284. II. 275. 

bling of * I. 263. 8 

dea marks, I. 47. 

Sez-men, I. 95. 

m— vages, II. 43. 

— — wills, I. 96. 

—— Wills or powers, coun- 
ter feiting, II. 394. 

Second ſurcharge, writ of, II. 118. 

Secondary uſe, I. 275. 

Security for good behaviour, II. 
396. | 

—— the peace, II. 396. 

— of the perſon, I. 2. 

Seduction of women children, II. 
365. 

Seiſin, I. 143. 

— — for an inſtant, I, 168. 

——, lurry of, I. 265, 

== —, Writ of, II. 206, 


7 homicide in, I. 3: 


II. 352. 
—— :urder, II. 357. 
Sepienufal parliament, I. zo. 
8. queſtration in equity, it 221. 
of a benefice, II. 


212. 

Serjeant, antient, II. 14. 

— — at arms, in equity, II. 
221. 

- at law, II. 15, 

— premier, II. 14. 

Sergeanty, grand, I. 145. 

petit, I. 146. 

Servants, I. 97. 

. battery of, II. 61. 

„ imbezzling their maſters 
goods, II. 378. 

—— firing houſes, by negli- 
gence, I. 100. II. 374. 

—. larciny by, II. 378. 

—— maſter, when anſwerable 
for, I. 100. II. 60. 

Service, heriot, I. 324. 

Seſſion of Wales, II. 31. 

—  — pailiament, I. 29. 

quarter, II. 410. 

Set off, II. 158. 

Settlement, act of, I. 31. 

Severalty, eſtates in, I. 201. 

Severance of jointure, I. 204. 

Sewers, commiſhoners of, II. 29. 

Sextons, I. 90. 

Sheep, when diſtreinable, II. 4. 

Sheritf, I. 69. II. 425. 

— . tourn, II. 412, 

Shifting uſe, I. 275. 

Ships in diltreſs, plundering them, 
I. 57. 

——, maliciouſly deſtroying, I. 57. 

Sho-:ting at another, II. 365. 

Shop-books, when evidence, II. 
186. 

Shrubs, deftroying of, II. zol. 

— i ſtealing them, II. 379. 

Snaiowd, 


N 
Shrowd, ſtealing of, I. 327. II. Specialty, debt by, I. 349. 


384. f 
Si te fecerit ſecurum, II. 139. 
Signing of deeds, I. 263. 
Sign. manual, I. 284. 


Similitude of, hand writing, II. 


468. 


Simony, I. 85, 86, 252. II. 267. 


Simple contract debt, I. 349. 
— — bond, I. 280. 

— — Jarciny, II. 377. 
Sinking fund, I. 68. 


Sir Wm. Blackſtone, his merit, I. 


68. 
Slander, II. 48. 
Slave, I. 97. 


Sluices on rivers, deſtroying, II. 


16. | 
Small debts, courts for, II. 34. 
— tithes, J. 84. 
Smuggling, II. 325. 

Soccage, I. 146. 


Sodomy, II. 369. 

Soldiers, I. 94. 

— , wandering, II. 336. 
Sole corporations, I. 117. 
Solicitor general, II. 15. 


. When and where allowed 


to practiſe, II. 13. 
Son aſſault demeſne, II. 47. 


Sophia, princets, heirs of her body, 


. I. 
1 II. 266. 
Sovereignty of the king, I. 41. 
Special adminiltration, I. 376. 
bail, II. 149. 
bailiffs, I. 71. 
—— Cale, II. 192. 
—— demurrer, II. 168. 
——= jury, II. 18. 


—— matter in evidence, II. 159. 


—— cccupant, I. 241. 
——plea, II. 159. 
ſeſſions, II. 412. 


——— tail, I. * 
m— edit, II. 179, 191. 
m—_— ant, II. 424. 


free and villein, I. 146. 


Specific legacies, I. 381. 
Spirits, &c. adulteration of, Il. 


333- 
Spiritual court, II. 25, 
Spoliation, II. 37. 
Springing uſe, l 274. 
Squibs, II. 340. 
Stabbing, II. 357. 
Stage dancers, II. 339. 
Stake driven thro' the body, 11, 


99> ___. 
Stamp duties, I. 66. 
Stamping of deeds, I. 26x, 
Stamps, forging them, II. 394. 
Standard of weights and mealules, 
I. 49. II. 414. 
Stannary courts, II. 33. 
Statute merchant, I. 186, IL iz. 
— ſtaple, © 186, II. 113. 
— , recognizance in na 
ture of, I. 187. 
Stealing an heiteſs, II. 365. 
Stewards, I. 99. 
Steward, lord high, his court, II. 


403. 1 

— — in parliament, 
II. 405. 

— or comptroller 
of the king's houſhold, his court, 
II. 414. 

— of the houſ- 
hold, his court, II. 414. 

— of the two 


univerſities, II. 415. 
Stint, common, without, I. 132. 
S$tirpes, diſtribution by, I. 384. 
Stocks of deſcent, male or female, 

I. 228. 

Stolen goods, receiving, &c. II. 

306. 

—— marriage, II. 367. 
Stores, einbezzling the king's, II. 

287. 

Strangers to a fine, I. 289. 
Striking in the king's palace, Il. 
300, 415. 


Student, 


1 N D 1 Xx 


Student, difficulties to, I. i. 
Stultifying one's ſelf, 1. _-=_ 


Subornation of perjury, II. 310. 
Subpena in equity, II. 221. 
Subſcriptions, unlawful, II. 293. 
Subſequent conditions, I. 181. 
Subſidies, I. 63. | 
Subtration of conjugal rights, II. 


39. 


II. 112. 
Succeſſion to goods and chattels, 
I. 328. 
w——— the crown, I. 32. 
Sufferance, eſtates at, I. 178. 
Suicide, II. 354. 
Suit in equity, how commenced, 
II. 219. 
Summary convictions, II. 417. 
Summons, II. 142. 418. 
—— to parliament, I. 11. 
Sumptuary laws, II. 342. 
Sunday, no arreſt on, except for, 
&c. II. 149. 
Superſedeas, writ of, I. 74. 
Superſeding commiſſions of bank- 
rupt, I. 367. 
Supplemental bill, II. 225. 
Supplicavit. writ of, II. 397. 
Supplies, I. 63. 
Supremacy, oath of, I. 78. 
-, refuſing it, 


— rents and ſervices, 


II. 290. 
Surcharge of common, II. 117. 
Surplus of inteſtate's effects, I. 

82. 
n II. 164. 
Sur-rejoinder, II. 164. 
Surrender of a deed, 1. 272. 
m—_—_— bankrupt, I. 359. 
—— - copy hold, I. 296. 
Surveyor of highways, I. 75. 
Survivorſhip, I. 204. 
Swans, ſtealing of, II. 383. 
dwearing, projane, II. 265. 
- the peace, II. 396. 
dynods, I. 50, 


T. 


Tail, after poſſibility of iſſue ex- 
tinQ, I. 162. | 

——, female, I. 157. 

— general, I. 157, 

———, male, I. 157. 

———, ſpecial, I. 157. 

———, tenant in, incidents of, I. 


159. 

Taking, felonious, II. 379. 

„ unlawful, II. 62. 

Tales, II. 184. 

Taxation by the commons, I. 18. 

Taxes their annual amount, I. 68. 

Temporalties of biſhops, their cuſ- 
tody, I. g1. 

Temporalties of biſhops, their reſ- 
titution, I. 51. | 

Tenant, I, 142. 

— by curteſy in Ireland, I. 
105. 

do the precipe, I. 291. 

Tender of amends, II. 9. 

iſſue, II. 165. 

— money, II. 158. 

oaths, II. zoo. 

Tenement, I. 125, 142. 

entailable, I. 156. 

Tenendum of a deed, I. 262. 

Teoths eccleſiaſtical, I. 52. 

Tenure, diſturbance of, II. 120. 

— antient, I. 142. 

———, modern, I. 146. 

Term, eſſoign day of, II. 140. 

———, firlt day of, II. 140. 

——, returns of, II. 140. 

— — for years, I. 174, 

Teſt act, II. 264. 

Teſtament, I. 298, 368. 

Teltamentary caules, II. 39. 

— guardian, I. 147. 

Teſtamento annexo, adminiſt;ation 
cum, I. 374. 

Teflatum capias, writ of, II. 144. 

Tefte of writs, II. 140. 9 

Theft, 


— 


| 
| 
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Theft, II. 377. 

— —, bote, II. 307. 

Things perſonal, I. 304. 

— — real, I. 125. 

Thieves, ſuccouring them, II. 256. 
Threatening letters, II. 316. 


Threats, II. 46. 
— — of accuſation to extort 


money, II. 316. 
Timber, cutting them when waſte, 


I. 254. 


— rc, ſtealing them, II. 379. 


Tithes, I. 84, 128, 241. 
— ſubtraction of, II. 35. 
Title of acts of parliament, I. 28. 
— to things real, I. 213. 
lands, pretended ; buy- 
ing or ſelling, II. 309. 
— the crown, I. 31. 
—— 1 perſonal, I. 305. 
Toleration, I. 240. II. 249, 261. 
Tolt, writ of, II. 17, 91. 
Tongue, cuttjng out or diſabling, 
II. 364. 
Torte, actions on, II. 45. 
Tourn of the ſheriff, II. 412. 
Trade, offences againſt, II. 324. 
— —, offenſive, fl 339. 
— —, unlawful, exerciſe of, II. 


330. 
Tradeſmen, I. 93. 
„actions againſt, II. 73. 
Traitors, I. 370. II. 272. 
Tranſitory actions, II. 152. 
Tranſportation, II. 
—, returning from, 
IT. 306. 473. 
Traverſe of indictment, II. 464. 
- offices, Il. 137. 
- plea, II. 163. 
Treaſon, appeals for, II. 441. 
— high, II. 242. 
, miſptiſion of, II. 295. 
m—_— petit, II. 242. 480. 
w——, (rials in, II. 464. 
Treaſurer, lord, II. 23. 
— —, killing him, U. 
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Treaſure trove, I. 58. 


— » concealment of, 
I. 58. II. 297. 
Treaties, leagues and alliances, I. 


44- 

Trees, deſtroying, II. 

Tri ſayle, aſſive — II. 859 * 

Treipaſs, colts in, II. 200, 

—— on lands, II. 99. 

— the caſe, aQion of, 
Il. 48. 

—— vj ct amis, action of, 
II. 47. 

Treſpaſſers ab initio, II. g. 

Prial, II. 171, 176, 460. 

——, new, II. 199. 470. 

Trinity, denial of, II. 248, 

Triors, lords, II. 405. 

— — of jurors, II. 183. 

Trover and converſion, II. 66, 

Truce, breakers of, II. 269. 

— —, conſervation of a, II. 269, 

Truit, I. 277. 

Tumultuous petitioning, I. 9. I. 
319. 

Turbary, common of, I. 133. 

Turnip fiealing, II. 379. 

8 gates, pulling down, ll. 
310. 

Two witneſſes, when neceſſaty, 
II. 467. 


V. U. 


Vacating records, II. 302. 
Vadium mortuum, I. 185.“ 
—— cy, I. 184. 
Vagabonds, II. 341. 

„ harbouring them, II. 


342. 

Valuable conſideration, I. 261. 

Venire facias, writ of, II. 177, 
444, 463. n 

Ventre inſpiciendo, writ of, II. 
131. 

Venue, II. 152. 

— — when changed, II. 152. 


VerdiQ, II. 191. 4774 


Verdict, 


of, 
s, J. 
"Th 


| of, 


n of, 


WY 


>rdiQ, 


I. 0 D 


Verdict, falſe, II. 201, 312. 
Veſted legacy, I. rr 
— — Temainder, I. 19a. 
Vetitum namium, II. 64. 

Vicar, I. 84. : 
Vicarages, how eſtabliſhed, I. 84. 
Vicarial tithes, I: 84. 
Vice-admiralty courts, II. 28. 
Vicinage, common becauſe of, I. 


132. 
View by 2 II. 180. 
View of frank-pledge, II. 412. 


Villein ſervice, I. 142. 

— — ſoccage, I. 146. 

Villenage privileged, I. 149. 

pure, I. 148. 

Vinculo matrimenii, divorce, a, I. 
107. 

Violating the queen, &c. II 274. 

Violent preſumptions, II. 187. 

Viſcounts, I. 91. | 

Viſitor of corporations, I. 120. 

colleges, I. 121. 

Vadio vivo, eftates in, I. 184. 

Unanimity of jurors, II. 189. 

Under-ſheriffs, I. 71. 

Underwood, ſtealing or damaging, 
II. 379. 

Unity ot joint eſtates, II. 2or. 

Univerſities, particular exemptions 
of, I. 249. 

— ——, courts of, II. 34,41. 

— ——, rights of, to popiſh 
advowſons, II. 125. 

Unknown perſons, latciny from, 
Il. 383. 

Voluntary eſcape, II. 209, zog. 


— ..-ughter, II. 355. 


— cya, I. 253 

Vouchee in recoveries, I. 292. 

Voucher, II. 155. 

— in recoveries, J. 292. 

Uſes, covenants to ſtahd ſeized to, 
I. 277. 

— . deeds to lead or declare, I. 
279, 295. 

——, Ceecs of revocation of, I. 
279. 
Vor. II. 


Uſes, ſtatute of, or for transfer- 

ring them into poſſeſſion, I. 273. 
Uſurpation of patronage, II. 120. 
franchiſes or offices, 


II. 136. 
Uſury, I. 345. II. 326. 
Uſurious contract, to be broker 
in, II. 291. 
Uttering falſe money, II. 283. 


W. 


Wager of battle, trial by II. 174, 
466. 
aas, trial by, II. 174. 


- Wagering policies, I. 347. 


Waits, I. 58. 

Wales, courts of, II. zt. 

— —, prince of, imagining or 
compaſſing his death, II. 273. 


— —, princeſs of, violating her, 
II. 274. | | 


- Wandering ſoldiers and mariners, 


II. 336. 

* and peace, right of making, 
a 

——, articles of, I. 96, 

, levying againit the king, II. 


276 
Wardſhip in chivalry, I. 143. 
— ſoccage, I. 147. 

— copybold, I. 148. 
Warrant, I. 5. II. 423. 
Warranty on goods told, II. 74. 
Warren free, I. 136. 

—— . obbery of, II. 382. 
—— iu Cciſuiſe, 


II. 315. 
Waſte, I. 253. II 108. 
— —, how prevented in equity, 
IT. 220. 
— —, impeachment of, I. 255. 
— —, writ cf, II. 109. 
Watchmen, airefts by, II. 425. 
Water c:deal, II. 460. 
Ways, I. 132. 
— —, diſturbance of, II. 119. 
Weights 


Mm 
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Weights and meaſures, I. 49. II. 


Whats, 1 

Ale, 1, , . 

Wharfs, I. — 

Whole blood, I. 228. 

Widow's chamber, I. 386. 

Wife, I. 102. 

—=—, injuries done to her, II. 59. 
Will, defect of, II. 235. 

——, eſtates at, I. 176. 

— __ of the lord, I. 178. 


Wills and teſtaments, I. 298, 368. 


Window-tax, I. 66. 
Wine, adulteration of, II. 333. 
— — licenſes, I. 54. 
Witchcraft, II. 266. 


Withdrawing from allegiance, II. 


255. 
Withernam, II. 64, 207. 
Witneſſes, II. 186 


301. 


—— their expences, II. 187, 


470. 
V- ty deeds, I. 264. 


—＋- to wills, &c. I. 29. 
— i by, II, 174. 


. wo, where neceſſary, 


467. | 
Women Children, ſealing or ſeduc- 


tion of, II. 365. 


for priſoners, II. 467. 
m=——, tampering with, II. 
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Women, jury of, II. 181. 

Wood-ſtealing, II. 379. 

Wool, Kc. tranſporting, II. 324; 

Words, action for, II. 49. 

— —, Coſts in action for, II. 200 

Wounding, II. 147, 364. 

Wrecks, I. 56. 

Writ, II. 139. 

—— Cloſe, I. 283. 

— of election to parliament, I. 
23. 

w— peerage, I. 91. 

Writing of a 4 I. 261. 

Written evidence, II. 185. 

Wrongs, private, II. 1. 

— public, II. 233. 


V. 


Vear, I. 173. | 
_ and day in appgals of death, 
442. 
——— continu claim, 
II. 79. | 
— — eſtrays, I. 59. 


murder, II. 357. 
——, day and waſte, I. 236. Il, 


— 


** 


— — 


480. 
Vears, eſtates for, I. 174. 
Veomen, I. 93. 5 
Vork, cuſtom of, in diſtribution 
of effects, I. 385. 


